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A. 

AIR  LIirES  TRANSPORT  LEASE  at  San  Francisco  Airport  - 

Modification  of  United 3219 

ATTORIIEY  (DISTRICT) 'S  SECRET  FUND 3220 

AUTHORITY  to  £*rant  permits  referred  to  in  Paragraph 
10  of  Section  35  of  the  Charter  -  Does  Chief  of 
Police  have 3222 

APPEALS  -  Board  of  -  Does  »  lose  jurisdiction  to 

determine  Appeal  where  Department  appealed  from 

asks  to  have  matter  referred  back  to  it? 3223 

ABSENCE  OP  J.  P.  McLaiighlin,  Park  Employee 3224 

APPOINT  liiEMBER  AS  EMPLOYEE  -  Boards  and  Commission  - 

Power  to 3225 

APPLICATIONS  TO  OPERATE  Interurban  buses  -  Police 

Commission  Hearings  on 3223 

ADVAIs'CE  during  the  year  fron  Salary  Less  than,  to  at 
least  the  Entranoc  Salary,  in  Pilling;  a  Vacancy 
in  acar.c   Class,  does  not  Violate  Section  71  of  the 
Charter  -  Rule  of  Civil  Sejvice  Commission  per- 
mitting the 3229 

ARCHITECTU 'i\L  PEES,  Extea 3230 

ACT  5149  of  Deering's  General  Laws  -  Shoiad  Section 

2,001  of  the  School  Code  be  con .? trued  in  conjxmc- 

tion  with 3231 

ASSESS:.lIiNT  on  Gates  Street  between  Powhattan  Avenue  and 

Bernal  Koii^I.ts  Loulcvard, •....«.,.... ,   3235 

AliEHDMEIiT  TO  SECTION  71  of  the  Ciiarter  on  the  conpen- 
sation  to  be  allowed  an  Employee  holdinf;  a  posi- 
tion uiider  Section  156  of  the  Charter  -  Effect  of..  3236 

APARTI'ETTT  HOUSES  -  Garbaco  Rates  with  respect  to 

Vacancies  in. 3240 

APPEAL  PROM  DECISION  OF  PLAIIKIKG  COI-ttllSSION  -  Can 

'initial'  in  lieu  of  'full  given  name'  be  accepted 

as  signature  on 3249 


A. (con«) 

ART  CCaaaiSSION  -  jurisdiction  of  <j-  over  Low  Rent 
Bousing  Projects  of  the  Housing  Authority 
of  the  City  and  County  of  San  Francisco 3257 

APPLICATIOK  AND  NOTICE  -  Sufficiency  of  a-   to  give 

Plaimlr^  flonnlssion  Jurisdiction 3250 

ADDITIONAL  Ul.'IT  TO  Sharp  Park  Golf  Course  -  Spreckels- 

Murplriy  Special  Fund  -  Proposed  Lxpendituros  for.  ,.3260 

AKKUAL  BUDGET  AND  APPROPRIAT  iOK  ORDXI-IMCE  -  Publlcatlor^ 

of 3261 

ASSESSIEIIT  of  Tugs  ai\d  Barges,... 3263 

APP0INTI3EIIT  of  ADIillTTISTRATIVE  ADVISER  of  the  San 

Francisco  Unified  School  District...,..,....,..,  3268 

ASSESSOR  -  Right  of  tlie  *  to  Subpoena  persons  and 

records, , ,., 3270 

ADDITIONAL  UlIIT  to  Sliarp  Park  Golf  Covirse  -  Proposed 

Jixpendlture  from  •jpreckels-.'^jrphy  Special  Dwposlt 
for  Piuap  f or  , , *..,./. 3274 

ASSESSKEIIT  of  Calvary  Cenetory  Property  and  Laurel 

Hill  Cecjotery  Property 3277 

AFFECT  of  Soldiers'  and  Sailors*  Civil  Relief  ACT 

upon  Real  Pro,.'erty  Taxation, .,, 3278 

ASSESSJ^EKT  -  Tunnel  -  miJuim   property  is  sold  to  City 
for  failure  to  pay  •»  ,  laay  City  execute  deed  to 
itself  for  such  sale,  after  property  was  deeded 
to  the  State  for  non-payncnt  of  taxes?. 3201 

AMEKDATORY  TO   !HIE  CODE  -  In  view  of  Section  16  of  the 
Enacting  Ordinance  of  tiie  San  Francisco  Munici- 
pal Code,  are  penalty  clauses  nocessary  to  be 
added  in  ordinances  -  ,,., 3202 

APPROVAL  OF  TI!E  HAYOR  AKD  BOARD  OF  SUPERVISORS  - 

May  the  Chief  Probation  Officer  appoint  a  non- 
resident to  a  position,  under  Section  7  of  the 
Charter,  without  getting  prior  ■»  -  where  there 
is  no  current  eligibol  list  for  the  position 
and  tlie  position  is  one  located  out  of  the  City.,  3284 

AIRPORT  OH  TREASURE  ISLAIO)  -  Use  of  WPA  Sponsorship 
Pimds  for  Engineering  and  Inspection  costs 
in  connection  with  the  Developnent  of  the 3236 

ASSESSJ.1EKT  and  Taxation  of  the  Laurel  lllll  Cemetery 

Association  Property , 3287 

ADDED  costs  of  Municipal  Railway  Coaclies  bv  rear. on 

of  inability  of  the  City  to  ACCEPT  delivery,,,.  3200 


A.  (con.) 

ABSETTTrJS  REQISTEKED  VOTLR  *oRlcht  of  it   to  retain 

privlloce  of  Votlne 3297 

ASSESSl!iJ,T  Op  PROPERTY  on  Twenty-Plfth  Street,  between 

Texas  and  Misaoiirl  Streets  -  Protest  of  Misoion  Land 

&  Cattle  Coinpai.y  againat • .»• 3298 

AID  nr  ?}!E  C  J?;  DUCT  OY   LIVESTOCK  SHOW  under  auspices  of 

Ho*  lA  AGRICULTURAL  ASSOC lATlQII  -  Grant  of  Funds  to... 3302 

ADJUSTMENT  OF  COMPI^TJSATIOIi  OF  TEACHER  -  Statute  of 

Lirai  tat  ions. 3303 

ACCEPTANCE  -  CEftTIFICATE  OF  -  Should  Final  Payment, 

authorized  by  *  be  withheld  pendlrig  Diapoaitlon  of 
Claima  arising  in  connection  with  Perforniance  of 
Contract? 3304 

APPOmTKEKT  of  City  Planning  Er^l?:eer  by  City  Planning 

Coranlssion , 3310 

ACT  -  HATCH  -  Is  the  Colloctioii  of  Contributions  from 
Municipal  Enplojeea  a  Violation  of  the  Proviaions 
of 3314 

AliENDMEKT  TO  SECTIOH  146  of  the  Charter  -  Interpretation 

of.  ... 3315 

AUTJiORITl'  of  Director  of  Public  Health  to  Compel  the 

Filling  in  of  Submerged  Lota 3317 

ACTIVITIES  OF  OTIIEI.  OFI'ICIALS  regarding  Campaign  for 
Charter  AMEKDI^KT  No.  1  «  Investigation  by  Board 
of  Supervisors  of. ,.,, , , 3318 

ASSESSMENT  paid  by  Gaspar  r^rohnic  -  Refxaid  of  Sunset 

Tunnell 3320 

ADVERTISH'O  -  InveBtlgatlon  by  Board  of  Supervisors  of 
^  lotpenditure  of  Moneys  for  Publicity  and 3322 

AOREEMEIIT  between  Public  Welfare  Cotnmlsaion  and  State 
Relief  Administrator  for  caro  of  UnonploTable 
Indigents ', 3327 

AUTHORITY  OF  SECTIOi;  166  of  the  Ciierter  -  In  Re, 

Couponsation  of  T.  J.  Dwyor,  Paintor,  transferred  to 
svibordinate  position  xjoider , 3328 

AUT^IORITY  of  the  Retireraent  Board  of  Hear  and  Act  on 
Applicat  ionof  Firemen  and  PoliccMon  while  tuidor 
Charges  or  8xj« pension ,,   3331 


A>    (con.) 

AIRPORT  EHPLOYEES  Driving  self -owned  Cars  liable 

Tea*  damages  occiu»rlng  between  hoiae  and  work, ••3340 

ABSEICE  -  Leaves  of  -  to  Meabers  of  tlie  Callforxila 

State  Guard. ..•.., 3341 

ADVERTISIJ'G  -  PayniDnt  to  Clianiber  of  Conraerce  imder 

Contract  entered  into  for  Publicity  an  d 3343 


To  ART  COMKISSIOK 


Jxirladlction  of  Art  Commisaion  over  l^w  Rent 
Housing  Projects  of  tne  Housir.g  Authority  of 
the  City  and  CJounty  of  Sa:  Francisco. .,,,  3257 


To  ASSESSOR 


Tax  on  Imports  from  a  Foreign  Ocverns^nt,, , 3246 

Assessment  of  Tugs  and  Barges. 3263 

Taxation  -  Status  of  personal  property  owned  by 

foreign  cousxila ...•.*. ...,.,,.  3266 

Right  of  the  Assessor  to  subpoena  persons  and 

records 3370 

In   Re,  Assessment  of  Calvary  Gemetei»y  ?roporty  and 

Laiirel  liill  Ceniotery  Property. .,..•,*..♦..,,,,  3277 

Assessraent  and  Taxation  of  the  Laurel  Hill  Cemetery 

Association  Property,  (copy  to),,.., .3207 

Is  Personal  Property  of  Member  of  the  United  States 

Department  Exempt  fron  Taxation?..,,,, 3324 

Exempt ins  of  Non-profit  Nursing  Collene  frora 

Taxation , 533O 


?o  ATTOIffiI.T  GENIiJtAL 


Coaaoncement  of  Torra  or  Honorable  Melvin  I. 

Cronin,   Judc©  of  the  i^unlcipal  Court,  (C. Copy)..   3344 


B. 


BOARIX3  and  Comsiiaslons  -  Power  to  Appoint  Member 

as  Enplo^'ee .3225 

BOARD  OP  SUPERVISORS  -  Right  of  *  to  Provide  in 

Budget  for  School  Gyranaslxm. 3227 

BUDGET  for  School  flyrnnasixim  -  Rl.Ght  of  ^OGrd  of 

Supervisors  to  provide  in 3227 

BUSES  -  Police  Commission  Hearings  on  Applications 

to  Operate  Interurban 3228 

BARRED  FROM  RLCEIVII'G  AITi"  IKCRI'ASE  in  Pay  under 

Section  71  of  the  Cl-^rtor  -  Is  successful  Can- 
didate in  Pronotive  Exanination 3232 

BUREAU  -  CKTTBAL   PIRMI?  -  Kef^Jind  of  Lloneys  held  in 

Trust  by 3233 

BERHAL  HEIGHTS  BOULEVARD  -  Assessment  on  Gates  Street 

between  Powhattan  avenue  and. 3235 

BEirEPIT  -  RETIREiOHKT  -  Ri^ht  of  an  Employee  of  the 
Purchasins  Department  to  Receive  Retirenont 
Benefit  as  a  Fireman  wiiton  Trail sforz^od  fron  tte 
Pire  Depaficient  to  tlie  Purciiasiiig  Departuont  by 
virtue  of  the  Ciiartor  of  Janiii^ry  8,  1932 3237 

BUDGET  OK  SALARY  ORDIirAKCE  -  Do  provisions  of,  prevail 
where  diffci*ences  exist  in  Wage  Scale  or  Title 
to  position 3239 

BUREAU  -  CEITTRAL  ELHMIT  -  Certain  Operations  of  the..  3244 

BUS  OPER/iTORS  with  !!unicipal  Hallway,  -  Compensation 
for  Plat  form  '^en  and  *,  under  section  125  of 
the  Ciiarter. 3243 

BOARD  OP  EDUCATIOi:  need  not  be  referred  to  BOARD  OP 
SUPERVISOFJS  -  Salary  Ordinances  concei'ninG 
certificated  Employees  of 3248 

BIRTH  and  Death  Records  of  BOARD  OF  HEALTH  -  Right  to 

Inspect 3252 


B«    (con>) 

BUDGJ:T  AlTD  APPROPRIATIOiI  OHDH^'ASCE  -  Publication  of 

Armiml 3261 

BARGES  -  Assessment   of  Tii^s  ai^d 3263 

BU35GET  I4ATTEHS  -  Right  of  ^supervisors  to  Submit  * 

to  Elector 3. •,.. ....«,., 3264 

BIDS  for  Kllk  where  Distributor  offers  Discount  for 

casii. 3269 

BUDGET  AND  TAX  I/r.VY'  -  Tv&nsfor   of  funds  appropriated 

for  Exposition  piirposes  in  1940-41  - 3280 

BOARD  OP  SUPERVISORS  -  Shoxild  claims  for  danasos  arising 
on  Account  of  Partially  Pilled  Trench  bj  Water 
Department  b©  Filed  with  the  Controller  or 
with  the 3291 

BOARD  OP  SUPERVISORS  -  Power  of  »  in  Ro  Distribution  of 

Relief  to  Iiidlgonts 3292 

BRO^,  ARTHUR  M.  JR.  -  Status  of  -»  as  Supervisor  and 
Director  of  the  Ooldont  Gate  Bridce  and 
Highway  District 3295 

BOARD  OP  EDUCATIvX;  -  Sale  of  Personal  Property  by.. 3306 

BOARD  OF  SUPERVISORS  -  In  Re,  Investigation  by  «  of 

activities  of  other  Officials  regarding  campaign 

for  Charter  Arsiendtaont  Ko.  1 , 3318 

BUREAU  -  CENTRAL  PZRillT  -  iVorkiaen«s  Coapensation   Insur- 
ance Roqairoiaents  by.... 3319 

BOHD  AND  WARRANT  CLERK  -  In  Ro,  Deposit  of  Moneys  fros 

Municipal  Railway  Revolviiog  Pund  with 3321 


c. 


CHIEF  OF  POLICE  -  Does  *  have  authority  to  grant 

Permits  referred  to  in  Paragraph  10  of  Section 

35  of  the  Charter? 3222 

CHARTER  -  Does  Chief  of  Police  have  authority  to  grant 
permits  referred  to  in  Paragraph  10  of  Section 
35  of  the  3222 

COMMIGSIONS  -  Povjer  to  appoint  "'ember  as  Lgiployee, 

Boards  and 3225 

CORONER  -  Reporting  Deaths  in  Hospitals  to  the 3226 

CIVIL  SERVICE  COfClISSIOK  -  Rule  of  -  Permitting  the 
Advance  during  the  year  from  Salary  less  then, 
to  at  Least  the  Entrance  Salary,  in  filling  a 
Vacancy  in  some  Class,  does  not  violate  Section 
71  of  the  Charter 3229 

CHARTER  -  Section  71  -  see  above 3229 

CHARTER  -  Section  71  -  Is  successful  candidate  in 

Promotive  Examination  barred  from  receiving  any 
increases  in  Pay  under. 3232 

CHARTER  -  Section  71  -  Effect  of  Amendment  to  -> 

on  the  compensation  to  be  allowed  an  Employee 

holding  a  position  under  156  of  the  Charter 3236 

CHARTER  -  Section  156  -  see  above 3236 

CHARTER  -  Right  of  an  employee  of  the  Purcliasing  Dept- 
to  receive  Retirement  Benefit  as  a  Fireman  when 
transferred  from  the  Fire  Department  to  the  Pur- 
chasing Department  by  virtue  of  the  Charter  of 
January  8,  1932 3237 

CHARTER  -  Section  125  -  Seniority  rights  between  City 

Employees  and  Employees  of  Public  Utility  acquired 

by  City  under 3238 

CHAliTER  -  Section  125  -  Conpensation  for  Platform  Men 

and  Bxis  Operators  v;ith  Municipal  Railv/ay,  -onder.   3243 

CODE  -  SCHOOL  -  Should  Section  2,801  of  -;:-  be  construed 
in  conjunction  with  Act  5149  of  Deorlng's  General 
Laws 3231 

CANDIDATE  -  Is  Successful  •»  in  Promotive  Examination 
barred  from  receiving  any  Increase  in  Pay  under 
Section  71  of  the  Charter? 3232 


C.  (con.) 

CEKTRAL  PERMIT  BUEEAU  -  Refund  of  Moneys  held  In 

Trust  by 3233 

CONTROLLER'S  OFFICE  -  Employee  of  -  Disposal  of  Warrant 

of  John  F.  eraser,  former  employee  of  si-  -  V/ithdrawal 

of  Cortributlons  from  Retirement  System 3234 

CONTRIBUTIOIIS  FROM  RETIREMENT  SYSTEI-I  -  Withdrawal  of  ■> 
Disposal  of  'iiTarrants  of  John  F,  Grasor,  former 
employee  of  the  Controller '  s  Office 3234 

COMPENSATION  -  Effect  of  Ariendnent  to  Section  71  of  the 
Charter  on  »  to  be  allowed  an  Employee  holding  a 
position  under  Section  156  of  the  Charter 3235 

CITY  -  PUBLIC  UTILITY  ACQUIRED  BY  -  Seniority  rlchts 
between  City  Employees  and  Employees  of  ■»  iinder 
Section  125  of  the  Charter \ 3238 

CONSIDERED  PART  OF  COST  IN  COMPUTIJiG  CON  TRUCTIOK  fees  on 

School  Building  -  Furniture  not  to  be 3242 

COMPENSATION  for  Platform  Men  and  Bus  Operators  with 

Municipal  Railway,  under  Section  125  of  the  Charter., 3243 

CENTRAL  PIRMIT  BUP.EAU  -  Certain  Operations  of  the 3244 

CHARGES  against  COUNTY  for  Maintenance  in  State  Hospital 

of  Person  CHARGED  with  Public  Offense 3245 

CHARTER  -  Rule  adopted  by  Police  Commission  concerning 
Disability  Leave  with  Pay  conflicts  with  the  Pro- 
visions of  Section  172  of  the 3234^ 

CERTIFICATED  EMPL0YI:ES  of  Board  of  Education  need  not 
be  referred  to  Board  of  Sup::rvisors  -  Salary 
Ordinances  coi  cerning, 3248 

COMMISSION  -  Planning  -  Can  'initial'  in  lieu  of  'full 
given  name'  be  accepted  as  signat^jjce  on  appeal  from 
decision  of 3249 

CONSTRUCTION  of  Sidewalks  on  Park  Property  -  Ren^oval 

of  Present  Sidewalks  Adjacent  tc  Union  Square;  and.  3251 

CONVICTION  OF  FELONY  -  Wliat  Determines 3253 

COATS  AND  HATS  for  Employees  of  Hassler  Health  Home  - 

Purchase  of  Rubber 3255 

CLAIMS  by  Public  Welfare  Department  -  Proced\ire  in 

Settlement  and  Filing  of 3256 


C  (con,) 

CHECKING  of  Pay-rolls  of  non-civil  service  Employees 

of  School  District  by  CIVIL  SERVICE  COMMISSIOK 3265 

COKSULS  -  Taxation  -  Status  of  personal  property  owned 

by  foreign 3266 

CITY  EMPLOYEES  -  Federal  and  State  Tax  Liens  against 3267 

CASH  -  Bids  for  Milk  where  Distributor  offers  Discount 

for 3269 

CLAIM  -  Is  the  filinc  of  a  •»  nocesoar^-  whero  one  Depart- 
ment of  the  City  Governi.iont  has  a  CLAIU  acaii;st 
another  Department?  3271 

CIVIL  SLKVICE  COinuISSIONER  -  Right  of  »  to  continue  to 
hold  office  after  boini^  culled  to  Duty  as  a 
ITavr.l  Officer  under  the  United  States  Governsient, .3272 

COMPELS  AT  10!-:  for  Kxtra  Juunicipal  Rallvay  Platform  i'on  on 

Koport 3276 

CALVARY  CEIIETEHY  PROPERTY  -  Asaessiiont  of  ^'   ar^  Laurel 

Hill  CEMETERY  Property 3277 

CIVIL  RLLIEF  ACT  -  Affect  of  Loldlera'  and  Sailors'  it- 

upon  real  property  Tay.8.tion 3270 

COLLECTOR  -  Tax  -  Iday  -Jfr  issue  a  second  Deed,  in  lieu  of 

of  riJ*Bt  Deed,  v/Iiere  the  property  is  duly  redeemed 
arid  the  First  Deed  is  lost  before  being  recorded.  3279 

CH'Y  -  Property  sold  to  -  Kinere   Property  is  sold  to  ■?!• 
for  fr.ilure  to  pay  tmuicl  ascessi.iunt,  iiUiy  CITY 
execute  deed  to  itself  for  such  sale,  after 
property  v/as  deeded  to  tae  State  for  non-pa^'Tnent 
of  taxes? 3281 

CODE  -  San  Francisco  Municipal  -  In  View  of  Section  16 

of  the  Enacting  Ordinance  of  the  •«•  ,  are  penalty 
CLAUSES  necessary  to  be  added  In  ordinances 
amendatory  to  t  he  CODE?  32G2 

CITY  EMPLOYEES  -  liay  -.(r   who  wore  inducted  into  military 

service  before  conplotiriC  their  vacation,  receive 
any  vacation  pay  for  period  following  their  induc- 
tion into  military  service? 3233 

CHIEF  PROBATION  OFFICER  -  May  the  *  appoint  a  non-resident 
to  a  position,  xmder  Section  7  of  the  Charter, 
without  getting  prior  approval  of  the  Mayor  and 
Board  of  Supervisors  -  where  tie  re  is  no  current 
eligible  list  for  the  position  and  fe^OePosition 
is  one  located  out  of  the  City? 3284 

CHARTER  -  See  above 3204 


C  (con.) 

COSTS  IK  CONNECTION  with  tho  Development  of  the  Airport 
on  Treasiire  Island  -  Use  of  WPA  Sponsorship 
Funds  for  Englneeriri^  and  Inspection 3286 

CEMETERY  ASSOCIATION  PROPERTY  -  Assessment  and  Taxation 

of  the  Laurel  Hill  -  3287 

COSTS  -  Added  -  of  Municipal  Railway  COACHES  by  reason 

of  inability  of  the  dTY  to  accept  delivery 3238 

CITY  AiTD  COUNTY  -  Ri^ht  of  •»  to  Permit  Use  of  Streets 

for  Flower  Stands 3290 

CLAIMS  FOR  DAMAGES  -  Should  «  arising  on  Account  of 

partially  filled  Trench  by  V.ater  Departiaent  be 
Filed  v/ith  the  Controller  or  y/5.th  the  Board  of 
Supervisors? 3291 

CHAPTER  890  (Statutes)  -  Kodenption  of  Tax  Sold  and  Tax 
Deeded  Property  -  Statutes  of  1941,  Ch{il)feer  390. 
(Section  4101.5  of  Revenue  and  Taxation  Code.),.  3294 

CATTLE  COMPANY  -  MISSION  LAND  AND  -  Protest  of  ■::• 

against  Assessment  of  Property  on  25th  Street, 
between  Texas  and  Missouri  Streets 3299 

CONDUCT  OP  LIVESTOCiC  SllOVf  under  auspices  of  No.  lA 

District  AcriculfeuraL  Association  -  Grant  of 

Fionds  to  Aid  in  the 2302 

COMPENSATION  OF  TEACHER  -  Adjustment  of  -  Statute  of 

Limitations 3303 

CERTIFICATE  OP  ACCEPTANCE  -  Should  Final  Payment,  author- 
ized by  *  be  withJrield  pending  Disposition  of 
CLAIMS  arising  in  coiinection  with  Performance  of 
COKTR/.CT 3304 

CANCELLATI(»J  OP  TAXES  -  Islals  CREEK  Reclamation  District..  3305 

CLAUSE  -  BORFEITUKE  -  in  Raker  Act 3307 

CONTRACTS  for  Janitorial  and  wlndow-CLEANHIG  service 3308 

CITY  PLANNING  ENGINEER  -  Appointment  of  a   by  CITY  PLANKING 

COMJilSSlON 3310 

CLAIM  ALLOWED  -  "EXTRA  WORK"  -  Oakdalo  Avenue  Sewer 3311 

COPIES  -  Reporter I a  Transcriptions  -  Preparation  of  * 

thereof 3312 

CLEAJiINO  of  Unaccepted  Streets  -  Sweeping  end....... 3313 

COLLECTION  of  CONTRIBUTIONS  from  M-unlclpal  Employees  -  Is 

it  B  violation  of  ti^e  provisions  of  the  iiatch  Act?., 3314 


C  -  Con. 


CHARTER  -  Interpretation  of  1S40  AnencLaent  to  section 

146  of  the 3315 

CHARTER  -  Section  126  of  the  «  prevails  over  Section  26  of 
the   CHARTER  regardlnG  settlecient  of  CLAIilS  for 
dara&cos 3316 

COMPEL  the  Pilling  in  of  Submerged  Lots  -  Authority  of 

Director  of  Public  Heal  th  to 3317 

CAMPAIGN  FOR  CIiARTKR  AMElffiMEirT  NO.   1  -   Investigation  by 

Board  of  Supoi'vlsors  of  activities  of  other  officials 
rogarding 3310 

COMPENSATIor   -  WORKiailN'S  *  IKSURAIICE  Requirencnts  by 

CEJJTRAL  Permit   Bxireau ,,, .3319 

CLERK  -  BOirD  AliD  WARRAKT  -  Deposit  of  Moneys  from 

?^runiclpal  Railway  Revolving  Fund  with 3321 

CHARTLR  -  Veteran* 8  Preference  under  Section  145  of  tlie...   3323 

COATS  for  llyJtra.  COLIir;CTOHS   on  l;!unlc*-pal  Railway  - 

Purchase  of  Rain 3326 

CARE  OP  UIEMPLOYABLE   DTDiaEKTS  -   In  Re,   Agresiaont  between 
Pxxblic  Welfare  Connlsaion  ©  nd  State  Roliof  Adnln- 
letrator  for 3327 

COMPa'SATIOII   OF  T.    J.   D?fYI^R,    ?at".tor,    trarsfori'cd  t  a 

subordlr.ate  x>oaltion  tmder  authority  of  Section 

156  of  tho  Charter 3328 

COLLEGE  -  non-profit  Nursing  -  Exempt ir\g  of  «•  from 

taxation 3330 

CHARGES  OR  SUSPKKSIc;!!  -  Authority  of  the  Retireraent  Board 
to  Hear  and  Act   on  Application   of  Firenen  and 
Policemen  while  under 3331 

CLAIM  FOR  $65.82  Sales  Tax  -  Public   Pounfi  -  State«s 3332 

COMPEKSATIOH  OP  JUDGE  THOMAS  P.    PIffillDERGAST. 3335 

COITTRACT  FOR  STREET   mFROY^mTT  WORK  -   Inclusion   of 

Provisions   for  Minirioun  wages  and  naxinun  hours 

in  Specifications  and. 3336 


C  "  (con.) 

COKSTRUCTIO!'  of  Inglealdo  Terrace  Sewer  Systoia 3338 

CARS  -  Self -owned  -  Alrpo  ^-t  Knployeos  Drivlnc  •»•  liable  for 

Daxaaces  occ\irrln£;  betiveen  hono  and  vork..  .^. ... 3340 

CALIPOKi:iA  STATE  GUAHD  -  Leaves  of  Abeence  to  Itonbers  of.  ,.3341 

CHAM^R  OF   COaaERCE  vmder  COKTRACT  entered  Into  for 

Publicity  and  Advertising  -  Paynont  to 3343 

COHHEHCEMErrr  of  Torn  of  Honorable  Melvin  I.  CRONUI, 

Judge  of  tiie  Liuniclpal  COURT...... 3344 

C0MPA3IY  -  Pacific  Gas  and  Electric  -  Franchise  Richts  of 

»  with  regard  to  Military  Resorvationa 3345 

CROCKER  Old  Peoples*  Hoiae  -  Jurisdiction  of  CXTT  AND  COTniry 

of  San  Francisco 3346 


To  CH3XF  ADMITIISTRftTIVi;  OFFICER 

Affect  of  Soldiers'  and  Sailors'  Civil  Rollof 

Act  Upon  Real  Proporty  Taxation. 3278 

Usa  of  WPA  Spoiisorsiiip  Ftmds  for  Ln^ineerlni^  and 
Ixispoctlon  costs  in  ccrmoction  with  the  Dovolop- 
mont  of  the  Airport  on  Treasxire  Island  (copy) 3286 

Added  costs  of  Municipal  Railway  Coaches  "by  reason 

of  inability  of  the  City  to  accept  delivery  (copy).  3280 

Grant  of  Funds  to  Aid  in  the  Conduct  of  Livestock 
Sliow  under  auspices  of  Ko,  lA  District  Ai^ricultural 
Associat ion 3302 

"Extra  Work"  Claira  Allowed  -  Oakdalo  Avenue  Sewer...  3311 

SweepiuG  and  Cleaning  of  Unaccepted  Streets,.., 3313 

Authority  of  Director  of  P'abllc  Health  to  Conpel  the 
Filling  In  of  SabmorGod  Lots  (copy  to ) 3517 

Workmen's  Conpensation  Insurance  Requireisents  by 

Central  Poi*ait  Bureau  (copy  to),., 3319 

STOP  SIGHS  -  Erection  of 3325 

Re:  Inclusion  of  Pi^ovisions  for  lilniraun  wa^es  and 

Maximum  hours  in  Specifications  and  Contract  for 

Street  Inprovei-nont  .iork........ 3336 

In  Re,  Construction  of  Ingleside  Terrace  Sewer 

System. 3338 


To  CITY  SrGIIlEUR 


Can   ♦inltl&l'   in  lieu  of    'fxill  ^iven  nasie* 

be  accepted  as  signattire  on  appeal  fron 

decieion  of  Planning  Coramlsslon...,. ,   3249 

In  Re,   Construction  of  In^^leside  Terrace 

Sewer  Systeni  (c.  copy),..., ,., ,   3338 


To  CITY  PUtlTi:ilJ3  COMMISSION 


SuTficloncy  of  Application  and  Notice 

to  givo  Planning  Coaaiaslon  Juriadictlon..,.  3258 

Appointmont  of  City  Plaining  Engineer  by 

City  Planning  Comralsslon ,  3310 


To  CIVIL  SERVICE  COta^ISSIOK  - 

Effect  of  Ariendnent  to  Section  71  of  the  Cliartor 
on  the  co:;pQnsation  to  be  allowed  an  Enployeo 
holding  a  position  ixndor  Section  156  of  the 
Charter/ 3236 

Seniority  richts  between  City  I^pldyeea  tnd 

Employees  of  Ptiblic  Utility  acquired  by  City, 

under  Section  125  of  the  Cliarter 3238 

Rule  adopted  by  Police  Cominlssion  concerning: 
Disability  Leave  v/ith  Pay  conflicts  with  the 
Provisions  of  Section  172  of  the  Charter 3234a 

Right  of  Civil  Service  Gomnlsaionor  to  con- 
tinue to  hold  Office  after  boinc  called  to 
Duty  as  a  I.'aval  v>f fleer  under  the  United 
States  Govern'nQnt , 3272 

Reinstatement  of  John  P.  McLaughlin,  Park 

Laborer  ( copy )  • 3273 

May  City  Enployeos,  who  wore  inducted  into 
military  service  before  co-ipletln^^  their  vacation 
pay  for  period  following  their  Induction  into 
military  ^orvlce?.., 3283 

May  the  Chief  Probation  Officer  appoint  a  non- 
resident to  a  position,  under  Section  7  of  the 
Cliarter,  without  getting  priop  approval  of  the 
Jlayor  and  "card  of  Supervisors  -  where  there  is 
no  currect  eligible  list  for  the  position  and 
the  position  Is  one  located  out  of  tt:o  city 3284 

What  Hay  be  Taken  into  Consideration  In 
Standardizing  Wages  of  Platfom  Men  on  Municipal 
Railway  ( copy  to  Civil  Service ) 3298 

Interpretation  of  1940  Anondnent  to  Section  146 

of  the  Charter 3315 

Veteran's  Preference  under  Section  145  of  the 
Charter 3323 

In  Ro,  Coriponsation  of  T,  J.  IX/yor,  Painter, 
transferred  to  subordinate  position  under 
authority  of  Section  156  of  the  Ciiartor  (copy). 3328 

In  Re,  Reduction,  during  fiscal  year,  of 
Amounts  cloarged  Municipal  Enployoos  for 
Maintenance  (copy ), 3329 


To   CIVIL  SERVICE  CQ?JI.tISSION  -   2 


Leaves  of  Absence  to  tl&nbors  of  the  Caliromla  State 
Guard  (c,   copy) , , ........3341 


To  CONTROLLLR  - 


District  Attorney's  Secret  Funds. ••.. 3220 

Right  to  Vacation  with  Pay. ,,.3221 

R\il©  of  Civil  Service  Coiaalsslon  Porraittlnc 
the  Advance  Ihirln,^  the  Year  fron  Salary  Less 
then,  to  at  Least  the  Entrance  Salai*y,  in 
Plllinc  G  Vacancy  in  same  Class,  docs  not 
Violate  Scctlor.  71  of  the  Cl'iarter. 3229 

Extra  Architectxiral  Foes..... 3230 

Should  Section  2.G01  of  the  School  Code  be 
construed  in  conjimction  with  Act  5149  of 
Deerine's  General  I^ws? 3231 

Refund  of  Moneys  Hold  in  Trust  by  Central 

Poi^ait  Bureau, 3233 

Disposal  of  iiarrunta  of  John  F.  Graser,  forrer 
erjployoe  of  the  Controller's  Office  -  "with- 
drawal of  Contributions  fron  Hotirernont  Syston.  3234 

Do  Provisions  of  iiudget  or  Salary  Ordinance 

Prevail  where  Differences  Ijciat  in  '.lace  Scale 

or  Title  to  Position?.,.,. , 3239 

Defense  Taxes  on  Tobacco ., ,.  3241 

In  Re  -  Certain  Oparatlons  of  the  Central  Permit 
Bureau 3244 

Charges  against  County  for  Maintenance  in  State 
Hospital  of  Person  charged  with  Public  Offense,. 3245 

In  Re,  Destruction  of  Records  in  Recorder's 

Office  (copy  to  Co:.troller) ....3250 

Federal  and  State  Tax  Liens  Against  City 

Employees 3267 

Proposed  ExpendituBo  from  Sprockels-KItirphy 
Special  Deposit  for  Pump  for  Addltior.al  Unit  to 
»iharp  Park  Golf  Co\ir8e.  ( copy  J 3274 

Shoxild  Foes  paid  Si^eriff  be  refunded  in  event 

of  Failure  to  Sei»ve  Process ,. 3275 

Transfer  of  Funds  appropriated  for  Jixposition 
purposes  In  1940-41  Budget  and  Tax  Levy  (copy),  3200 

Added  costs  of  Ivkmicipal  Railway  Coaches  by 

reason  of  inability  of  the  City" to  eccept 

delivery  ( copy) 3298 


To  COIITROLLER 


In  Ro:   v;ARRI.N  v.   SAiroiiLS,    otc. 

ITfRlCK   V.  MYRICK,  otc, 

GIRTOII  V.  GIRTOIi,  etc., 

laERCANTILE  ADJUSTIIITIT  CO.   v.  SHEAR,  etc.. 
Request  for  opinion  aa  to  procedure  in  above. ... ,3205 

Use  of  WPA  Sponsorship  Funds  for  i-nginaerlng 

and  Inspection  Costs  in  connection  with  the 

Devolopnont  of  the  Airport  on  Troasire 

lalaad 3286 

Should  Claims  for  Daraages  Arising  on  accoxmt 

of  Partially  Pilled  Trench  by  U'ator  Departnent 

be  filed  v/ith  the  Controller  or  with  the  Board 

of  Supervisors? 3291 

Deposit  on  Plana  -  Request  for  Refund  of 
Deposit  on  Plans  and  Specifications  aftor 
&cpir£tlon  of  return  period  provided  in 
Specifications 3293 

Redemption  of  Tax  Sold  and  Tax  Deeded  Prooerty  - 

Statutes  1S41,  Chapter  800.    (Section  4lbl.5 

of  Revenue  and  Taxation  Code .) 3294 

Status  of  Arthur  M,  Brown,  Jr.  as  Supervisor  and 
Director  of  the  Golden  Gate  Bridge  and  I.ighv/ay 
District. 3295 

Franchise  Payments  by  Pacific  Gas  k   Kloctric  Co.,  3296 

Right  to  Vacation  wi th  Pay. 3300 

Grunt  of  Funds  to  Aid  in  the  Conduct  of  Livestock 

Show  xinder  Auspices  of  llo.  lA  District  Afirlcul- 

tural  Association  (copy  to  Controller) 3302 

Adjustment  of  Compensation  of  Teacher  -  Statute 

of  Limitations 3303 

Should  Final  Payment,  authorized  by  Certificate 
of  Acceptance,  be  withheld  pending  Disposition  of 
Claims  arising  in  connection  with  Porfcrmanco  of 
Contract? 3304 

Contracts  for  Janitorial  and  window-cleaning 

service 3308 

General  Right  to  Vacation  Pay 3309 

Reporter »s  Transcriptions  -  Preparation  of 

Copies  Thereof 3312 


To  COKTROLLER 


Section  126  of  the  Cii&rter  pr©v&41s  over  Section 
26  of  the  Charter  regarding  aottleiaent  of  claina 
for  dan&i^es • 531G 

Refxind  of  Sxmsot  Tunnel  Assessment  paid  by  Oaspar 
Marohziic.  • 3320 

Deposit  of  Moneys  fron  Municipal  Railway  Revolving 

Fund  with  Bond  and  'warrant  Clerk.............. 3321 

Purciiaae  oX*  Rain  Coats  for  Extra  Collectors  on 
Municipal  Railway  (copy),...........,. 3326 

3ji  He,  Coapena&tion  of  T,  J,  Dwyer,  Painter,  trans- 
ferred to  aubordiuate  position  uixder  authority  of 
Section  156  of  the  Cliarter 3328 

Piiblic  Pound  -  State »s  claim  for  $65.82  Sales 

Tax .3332 

Sharp  Park  Taxes  ~  Pund  fron  wxilch  taxes  should 

be  paid  (copy) 3333 

Park  -  Destruction  of  Ride  Tickets 3334 

Cor5>eii«ation  of  Jud^e  Thonao  F.   Prendergaat 3335 

Right  of  Non-Civil  Service  Ettployee  to  hold  Position 

for  nore  than  Ninety  Days  after  Erjergency  Declared 

by  Mayor 3337 

Pay^iont  to  Chamber  of  CoREierce  under  Contract  entered 
into  for  Publicity  and  Advertisinc 3343 

In  re  GocEwnconent  of  Tern  of  Hoiiorable  Molvin  I. 
Cronin,  Judge  of  the  J-Juniclpal  Court,  (c. copy) 3344 

Franchise  Rights  of  Pacific  Gas  and  Electric 

Company  with  rocard  to  Military  Roaorvationa 3345 


To  COROKLR 


Destruction  of  ??oapon  used  In  Suicide 2247 


D. 


DISTRICT  ATTaR^TEY»S  Secret  Pxxnd 3220 

DETERMINE  APPEAL  where  Department  appealed  fron  asks 
to  have  Miitter  referred  had  to  It  -  Does  Board 
of  Permit  Appeals  lose  Jurisdiction  to 3223 

DEATHS  IK  HOSPITALS  -  Reporting  «•  to  the  Coroner 3226 

DEERIKG»S  OE10.RAL  LAWS  -  Should  Section  2.301  of  the 
School  Code  be  conPtbruod  in  conjunction  with  Act 
5149  of 3231 

DISPOSAL  of  warrants  of  John  F.  Graser,  former  employee 
of  the  Controller » 3  Office  -  .Vlthdrawal  of  Contri- 
butions f roa  Retirement  Systen, ...•. 3234 

DIFPrJ'.EIICES  EXIST  IK  WAGE  SCAIii;  or  Title  to  Position- 
Do  Provisions  of  Budget  or  Salary  Ordinance  pre- 
vail vhere ., 3239 

DEFENSE  Taxes  on  Tobacco..,., .,..3241 

DISABILITY  LEAVE  V/I TH  PAY  -  Rule  adopted  by  Police 
Commission  concerning  -::-  conflicts  with  the 
Provisions  of  Section  172  of  the  Charter 3234| 

DESTRUCTIOH  of  ?;eapon  used  in  Suicide. 3247 

DECISIOK  OP  PLANNING  CO'^ilSSIOL  -  Can  » initial'  in 

lieu  of  'full  fc:iveri  naiao'  be  accepted  as  sicnature 
on  appeal  from. , 3249 

DESTRUCTION  OP  RECORDS  in  Recorder's  Office 3250 

DEATE  RECORDS  of  Board  of  Health  -  Ris^it  to  Inspect 

Birth  and ^ 3252 

DEPOSIT  -  Spreckels-Murphy  Special  «  -  Proposed 

Expenditures  for  additional  Unit  to  Sharp  Park 

Golf  Course 3260 

DISTRICT  -  San  Francisco  Unified  School  -  Appoiiitment 

of  Administrative  Adviser  of  the 3268 

DISTRIBUTOR  JFFlTvS  DISCOUNT  FOR  CASH  -  Bids  for  Ililk 

where , 3269 

DEPAim^EKT  or  THE  CITY  G0VLKI:KEHT  -  Is  the  filing  of 
a  clalra  necessary  where  one  *  has  a  Claim 
against  another  DEPARTIILKT? 3271 

DUTT  AS  A  NAVAL  OFFICER  under  the  United  States  Govern- 
ment -  Right  of  Civil  Service  Comriissionor  to 
continue  to  hold  Office  after  being  called  to...  3272 

DEPOSIT  -  Proposed  Expenditui^  from  Spreckels-Murphy 
Special  Deposit  for  Punp  for  Additional  Unit 
to  Sharp  Park  Golf  Course 3274 


D  (con.) 

DEED  -  Ksy  Tax  Collector  issue  a  second  DEED,  In  lieu 
of  a  first  DEED,  where  the  Property  la  dxily 
redeemed  and  the  First  DEED  is  lost  before  beinc 
recorded 3279 

DEED  -  Wiiore  property  is  sold  to  City  for  Failuro  to 
pay  Tunnel  Aaoessr.ient,  cUiy  City  exoc^ite  DEED  to 
itself  for  such  srle,  after  property  was  DEEDED  to 
the  State  for  non~pcy ment  of  taxes? 3281 

DEVELOPJCEKT  OP  TTIE  AIRPORT  Oil   TREi\GUIlE  ISLAKD  -  Use 
of  WPA  Sponsorship  Funds  for  Engineering;  and 
Inspection  costs  in  conxvoction  w  ith  the ..,,..,  3286 

DELIVERY  -  Added  costs  of  Ii'unlcipal  Rnilftay  Coaches 

by  reason  of  inability  of  the  City  to  accept 3288 

DEPOSIT  paid  to  Vfar  Meuiorial  Trustees  for  use  of 

Opera  House  -  Refund  of,.... 3289 

DAIiAGES  arising  on  account  of  partially  filled  Trench 
by  V/ater  Department  be  filed  vrith  the  Controller  or 
with  the  Board  of  Suportlsors?  -  Should  claims  for,.,3291 

DISTRIBUTION  OF  RELIEF  to  Indigents  -  Power  of  Board  of 

Supervisora  in  re 3292 

DEPOSIT  ON  PLANS  -  Req\iest  for  Refund  of  Deposit  on 
Plans  and  Specifications  after  expiration  of 
return  period  provided  in  Specifications 3293 

DEEDED  PROPERTY  (TAX)  -  Hedonption  of  Tax  Sold  and 
Tax  Deeded  Property  -  Statutes  1041,  Chapter  890. 
(Section  4101,5  of  Revenue  and  Taxation  Code,) 3294 

DIRECTOR  OF  TIIE  GOLDEN  GATE  BRIDGE  AIIDHIGir.VAY  DISTRICT  - 

Status  of  Arthur  M,  Brown,  Jr.  as  Supervisor  and,..  3295 

DISTRICT  AGRICULTUEAL  ASSOCIATION  -  No.  lA  -  Grant  of 
Pxinds  to  Aid  In  the  Conduct  of  Livestock  Show  londer 
auspcies  of 3302 

DISTRICT  -  ISLAIS  CREEK  RECLAiMATION  -  Cancellation  of 

Taxes 3305 

DAIIAGES  -  Section  126  of  the  Ch;arter  prevails  over 

Section  26  of  the  Charter  recardin,:  settlement  of 

claina  for 3316 

DEPOSIT  of  Moneys  fra-i  I5unlcipal  Railway  Revolving  Fund 

with  Bond  and  Warrant  Clerk 3321 

DEPARTMENT  -  UNITED  STATES  -  Is  personal  property  of 

Member  of  the  *  Exempt  f ron  Taxation 3324 


D   (con,) 


DWYEIi.   T.   JT.  -  In  Ra,   Conponsatlon  of  »,   Painter, 

transferred  to  s-abordinate  5>ositlon  under  authority 

of  Section  156  of  tlie  Cliarter , ......,...,,. 3328 

DESTRUCTIOH  OP  RIISE  TICKETS  -   Park 3334 

DAYS  AFTER  EMEROEITCY  DECLARED  iiY  !?AYOR  -  Right  of  JTon- 
Clvil  Service  Enployoe  to  liold  Position  for  more 
then  ninety, , .,, 3337 

DIRECTOR  OP  EDUCATIOI.'AL  PUBLICATIOI'S   Is   IIIgsgI   -   Position 

of..... .3339 

DAMAGES  OCCURRHfG  BET\7EEB  TiOUB   AIID  WORK  -  Airport  Eaployeea 

Driving  Relf -owned  care  liable  for. ....... ..,..,, 3340 

DIRECTOR  OP  EKJCATIOKAL  PUBLICATIOirS  -  Suppleiaental  Opinion 

recardln^;  Legality  of  Position  of,....,. 3342 


To  DDILCTOR  OF  BUIvEAU  OF  DELIIiQUKiT  RrVLirOE 

Is  tLe  flllns  of  a  Claln  necessar7  vrhoro  ono 
Dep&rtrnent  of  tho  C  Ity  Oovernnent  has  a  Claln 
acc^inst  another  Departi-nont ? 3271 


E. 


"EUPLCfTEE,   Park  -   In  Re,    LO£:al   Absence  of  J.    P. 

McLaughlin 3224 

EMPLOYS:  -  Boards  end  Cordcilaaions   -  Power  to  Appoint 

Member  us. ,   3225 

EHTRAIICE  SALARY  -  Rule  of  Civil  Service  Connassion  per- 
mitting the  Advance  during  the  Year  fron  Salary 
leas  than,  to  at  least  the  -s*-,  in  Filling  a  Vacancy 
in  saiae  Class,  does  not  Violate  Section  71  of  the 
Charter 3229 

EXTRA  ArcMtectural  Pees 3230 

EXAMEIATIO:.'  -  Promotive  -  Is  Successful  Candidate  in  * 
barred  from  receiving  any  increase  in  Pay  under 
Section  71  of  the  Ciiarter 3232 

EMPLOYEE  OF  COKTROLLKR'S  OFFICE  -  Disposal  of  V/arrants 

of  Jolin  F.  eraser,  forraer  -a-  -  Withdrawal  of  Contri- 
butions from  Het iresient  System 3234 

EFFECT  of  Araondriient  to  Section  71  of  the  Charter  on  the 
coiTipensation  to  be  allowed  an  Employee  holdlnc  a 
position  \uKier  Section  156  of  the  Charter. .,,.3236 

BSPLOYEE  OP  TKE  FURCKASU!G  DEMRTJ-tniT  -  Right  of  * 

to  receive  Retirement  Benefit  as  a  Fireman  when 
transferred  from  the  Fire  Departnont  to  the  Pur- 
chasing Department  by  virtue  of  the  Cliarter  of 
Janxiary  0,  1932 5237 

EMPLOYEIS  -  City  -  Seniority  rights  between  City 

Employees  and  EJ-fPLOYLE^  OP  PUBLIC  UTILITY  acquired 

by  City,  under  Section  125  of  Uie   Charter 3238 

EMPLOYEE-S  OF  BOARD  OP  EDUCATUN  nood  not  be  referred 
to  Board  of  Supervisors  -  Salary  Ordinances  con- 
cemlnc  certificated 3240 

EMPLOYEES  OP  HASSLER  HEALTH  HOl^  -  Purchase  of  Rubber 

Coats  and  Hats  for 3255 

EMPLOYEE  WHO  RESIGKS  -  Is  he  entitled  to  be  paid  for 
a  vacation  when  a  request  for  a  vacation  prior 
to  resignation  was  denied 3259 

EXPniDITUPJiS  -  Proposed  *  for  Additional  Unit  to  Siiarp 

Park  Golf  Course  -  Spreckels-Idurpliy  Special  Deposit  3260 


K  (con.) 

ELECTORS  -  Right  of  Supervisors  to  Submit  Budget 

Matters  to. •  3264 

EMPLOYEES  -  non-civil  service  -  Checking  of  Pay-rolls 
of  «  of  School  District  by  Civil  Service 
Connission. 3265 

EMPLOYEES  -  City  -  Federal  and  State  Tax  Liens  against.. 3267 

EXPETJDITURES  FROM  SPRECKELS-MURPfaT  SPECIAL  DEPOSIT 
for  Pump  for  Additional  Unit  to  Sharp  Park 
Golf  Course  -  proposed. 3274 

EXTRA  MUKICIPAL  lUILT^'AY  PLATFORM  KEK  on  Report  - 

Cosipencation  for 3276 

EXPOS  IT  rOK  -  Transfer  of  fvinda  approrpiated  for  « 

purpoEOs  in  1040-41  Budget  and  Ta:c  Levy 3280 

EITACTIKO  OiiDIKAirCE  -  In  view  of  Section  10  of  the 
*  of  the  San  Francisco  Liuiiicipal  Codo,  are 
penalty  clauaos  necessary  to  bo  added  in  ordin- 
ance anendatory  to  the  Code?, .3282 

SaPLOYIES  -  May  City  *,  who  were  inducted  into  nilitary 
service  before  co;,pletins  their  vacation,  roceivo 
any  vacation  pay  for  period  following,  their 
induction  into  nilitary  service? ....32B3 

ELIGIBLE  LIST  -  riay  the  Ciilef  Probation  Officer  appoint 
a  non-resident  to  a  position,  xmder  Section  7  of 
the  Cliarter,  without  (^ottinc  prior  approval  of 
the  iiayor  and  Board  of  ^ujerviaors  -  wiifcro  there 
ia  no  Ciirrent  *  for  t  he  position  and  the  position 
is  one  located  out  of  the  city,.... 3284 

EKGI?aiEnii;G  A!;D  niSl-LCTfON  costs  in  connection  with  tiio 
Dovelopsiont  of  the  Airport  on  Treasure  Island  - 
Use  of  Vi'PA  Sponsorship  Funds  for 3286 

EXPIR/.TIO?;  OF  RETURIJ  PIJ^OD  FROYIDEB  III  SPECIFICATIONS  - 
Deposit  on  Plans  -  Request  for  Ref^aid  of  Bopoait 
on  Plans  aiid  Specifications  after ....3293 

ENGIIIEER  -  CITY  PLAiamiG  -  AppoiiitEwnt  of  ■»  by  City 

Planning  CoianiisBion. 3310 

"EXTRA  V/ORK"  Claim  Allowed  -  Oakdale  Sewer 3311 

El!PLOYEES  -  MUHICIPAL  -  Is  the  Collection  of  Cor.tribu- 
tlons  fron  *  a  Violation  of  the  pivavi  aiona  of  the 
Hatch  Act?.. ...••.. .,., .,  3314 

EXPEIfBITURE  OF  MONEYS  FOR  PUBLICITY  A!sD  ADVERTISH.-O  - 

Investieation  by  Board  of  ^upejrvisors  of 3322 


E«  (cor.,) 

EXEMPT  PROM  TAXATIor  -  Is  Personal  Property  of  lieriber 

of  th«  United  States  Dopartnont 3324 

ERECTION  OP  STOP  SIGNS 3325 

EXTRA  COLIXCTOIiS  OH  MUKICIPAI.  RAILWAY  -  Purchaao  of  Rain 

Coats  for, ••....•..•».•».•  •••... 3326 

EMPLOYEES  -  Arooxmt  charged  for  Ilalntonance  -  In  Re, 

Reduction,  during  fiscal  year,  of  Aiaounta  charged 
Kunicipal  Enployoos  for  Malnter.ance ••.,.•.•. 3329 

EXEMPTIHO  of  Kon-proflt  Nitrsing  Colleee  froia  Taxation,....  3330 

EMPLOYEE  "  RlGiit  of  Non-Civil  Service  ^  to  hold  poaitlon 
for  more  than  fflnoty  Days  after  EaorKoncy  Declared 
by  Mayor 3337 

EDUCATIOKAL  PUBLICATIONS  -  Position  of  Director  of  » 

is  llleeul 3339 

EMPLOYEES  -  Airport  ■»  Drivlnc  aelf-owned  cars  liable  for 

Daaaijea  occ-urring  between  hone  and  work, 3540 

Er^CATIOJTAL  PUBLICATIONS  -  Suppleciental  Opinion  Renardinr 

Locality  of  Position  of  Director  of 3342 

ELECTRIC  COMPAIIY  -  FrancMso  lUghts  of  Pacific  Gas  and  * 

with  regard  to  Military  Reservations.................  3345 


To  EDUCATIOII  -  BOARD  OF 

Chocklnc  of  Pay-rolls  of  non-civil  sei^lce 
employees  of  School  District  b^  Civil 
Service  Coinnission*...... 5265 

Appointment  of  Adniniatrativo  Adviser  of  the  San 

Francisco  Unified  School  i^i  strict 3268 

Sale  of  Personal  Property  by  Board  of  Kducet ion..,, .3306 

Opinion  addressod  to  Superintendent  of  Schools  - 

see  sane  -  Position  of  Director  of  Kducationsl  ....  3339 

Publications  is  Illegal,   Also  -  Suppleiwjntal 

Opinion  on  sasio  a&ttor .,.•• .,.,•. 3542 


F> 

FUHD  -  District  Attorney's  Secret 3220 

-  Extra  Architoctiircl 3230 


FIREtUIi   when  transforred  £van  FIKD   DEPARTULLT  to  the 
Purchasing  Departnent  -  Rici^t  of  an  ijuployee  of 
the  Purchasing  Depart^iont  to  receive  Retironent 
Benefit  as  a  •»  by  virtu©  of  tij.6  Charter  of 
January  8,  1932 3237 

PURNITUITE  not  to  bo  winsidei^d  Part  of  Cost  in  Conput- 

Inc  Constructicai  Fees  on  School  Building 3242 

POREICfK  OOVEHSKanr  -  Tax  6ji  Imports  fron  a 3246 

'FULL  Grr.r.  rjJSl*   -  Caii  'initial'  in  lieu  of  * 

be  accepted  as  signature  on  appeal  fron  deciaion 

of  Plaroiirig  Coainilssicn 3249 

FELOKY  -  miat  determines  Conviction  of 3253 

PILIKG  OF  CLAIMS  by  Public  V7elfare  Department  - 

Procedure  in  Settlement  and 3256 

FOREIOH  CONSULS  -  Taxation  -  Status  of  personal 

property  owned  by. 3266 

PEDEPJIL  and  State  Tax  Liens  Against  City  Employees...  3267 

PILIHG  OP  A  CLAIi4  necessary  wlioro  one  Departnent 
of  the  City  Governfiiont  Iios  a  Clcin  af.alnr.t 
another  Department?  -  Is  tho 3271 

PEES  PAID  SMLRIFF  -  Sho^ild  *  be  Rcf  .nded  in  Lvent 

of  Failure  to  Serve  Procooa 3275 

FIRST  DEED  -  May  Tax  Colloctor  issue  a  second  Dedd, 
in  lieu  of  a  *,  where  the  property  is  diily 
redeened  and  the  FIRST  DEKD  is  lost  before 
being  recorded 3279 

PUIiDS  APPROPRIATLD  FOR  EXPOS ITIOL'  purposes  in 

1040-41  Budget  and  Tax  Levy  -  Transfer  of 3230 

FAILURE  TO  PAY  TUHIIEL  ASSESSIH^NT  -  Where  property  is 
sold  to  City  for  *,  may  City  execute  Dedd  to 
itself  for  such  sale,  after  proyorty  was  deeded 
to  tlia  State  for  non-paysient  of  taxes? 3201 

PUKDS  -  Use  of  .?PA  Sponaorsliip  -«■  for  hncineering  and 
Inspection  costs  in  conrir;ction  v/ith  the  Devel- 
opment of  the  Airport  on  Treasure  -^slaiid 3206 


F«(con») 

FLOWER  STA![DS  -  Right  of  City  end  bounty  to  Permit 

Use  of  Streets  for.* 3290 

PRAHCHISE  P/iTilEIITS  by  Pacific  Gas  &  Electric  Coiapany 3296 

PUTIDS  TO  AID  in  the  Coriduct  of  Livestock  Show  under 

auspices  of  IJo.  lA  District  AsricultvLPal  Association  - 
Grant  of.,.,,, .3302 

FIWAL  ?AYMI:.ri5P,  autliorlsed  by  Certificate  of  Acceptance,  bhould 
It  be  withheld  ponding  Disposition  of  Claiias  arising 
in  connection  with  Perfornance  of  Contract? 3304 

FORFEITURE  CLAUSE  m   RAEEH  ACT 3307 

PUiro  -  lfUi:iCIPAL  RAILWAY  REVOLVING  -  Deposit  of  Moneys 

from  *  with  Bond  and  Warrant  Clerk • 3321 

FISCAL  YIIAR  -  In  Re,  Redictlon,  dtirinc  fiscal  year,  of 

Ano^ints  chftr/:ed  itixniclpal  rs^ployoes  for  Ilalntonanco.   3329 

FIREMEIi  AI:d  POLICEIO:!!  wlillo  yndor  Charges  or  Suspension  - 
Authority  of  the  Kotipenont  Board  to  Hoar  and  Act 
on  Application  of. 3331 

PUKD  PROW  K;ICR  taxis  flTOULD  BE  PAID  -  Sharp  Park  Taxes...   3333 

PRAHCHISE  Riair.'S  of  Pacific  Gas  and  l^lectrlc  Company 

with  regard  to  Military  Resorvations 3345 


GRAJi'T  PKRI^ITS  referred  to  In  Faragrupli  10  of  Section 
35  of  the  Ciiartor  -  Doos  Chief  of  Police  have 
authority  to. 3222 

GYMHASIUK  -  Rig.^t  of  Board  of  Supervisors  to  Provide 

in  Budget  for  School 3227 

GEHERAL  IJIWS  -  I3ELRIi:G»S  -  Should  Section  2.801  of  the 
School  Code  be  co::3trued  in  conjunction  with  Act 
5149  of 3231 

GATES  STHLET  -  Assessment  on  «  between  Powhattan  Avonue 

and  Bernal  Heights  Boulevard. 3235 

GARBAGE  RATES  with  Respect  to  Vacancies  in  Apartnent 

Houses  •• 3240 

GRASER,  JORJ*  P.  -  Disposal  of  Warrants  of  *,  former 

employee  of  the  Controller's  Office  -  Withdrawal  of 
Con tributions  from  Retirement  System, .3234 

GOVERKMEKT  -  Tax  on  Lmports  from  a  Foreign 3246 

OI\TK  ?;ai.IE»  -  Can  'initial'  in  lieu  of  'full  *  be 

accepted  as  sl^^ature  on  appeal  from  deciaion  of 
Planning:  Comnl ssiai , ,  3249 

GOLF  COURSE  -  Sharp  Park  -  Sprockels-Murphy  Special 
Deposit  -  Proposed  expenditures  for  Additional 
Unit  to 3260 

GOLP  60ar5E  -  Sharp  Pari:  -  Proposed  Expondlturos  fron 
Sprcclrels-iTurphy  Special  Lepoait  for  Pump  for 
additional  Unit  to  (Suppleraenfeal  Opinion) 


.<uw^c<.j.  ^u^/vjuxb  iVA  i^uiLip  A  ui.• 
(Suppl6r3enfeal  Opinion ) 3274 


OIRTOIJ  V.  GIRTJlT  -  Interlocutor:,r, Dec-re©  of  Divorce 
awardinf:  ell  co.'jraunity  property  to  plaintiff 
and  contaiaiug  ordor  tiiat  Coiitrollor  pay  to 
plaintiff  all  noneys  duo  defendant  from  Retirement 
System  and/or  City  as  salary  or  jioneys  earned; 
(3  others  cases  cor.cerned,  see  WARREK,  J4YHIGK  and 
KLRCAJTTILE)  Procedure  to  bo  followed  in  said  cases  3285 

OOLDEII  OATi:  BRIDGE  A  D  Hiailr/AY  DISTRICT  -  Status  of 
ArthAir  M.  Brown,  Jr.  as  Supervisor  and  Director 
of 3295 

GRAIIT  or  FUTIDS  to  Aid  in  tlie  Conduct  of  Livestock 

Show  under  auspices  of  Ko.  lA  District  Agricul- 
tural Association 3302 


G  (con.) 


OKHER/iL  RIGHT  TO  VACAT  OH  PAY ..3309 

GASPAR  MAROmilC  -  Refund  of  Siinaot  Tunnel  Asseasnont 

paid  by 3320 

GUARD  -  Loaves  of  Absonc©  to  Monbers  of  tho 

California  State 3341 

OAS  AND  ELECTRIC  COllPAinT  -  Pranchiae  Rlchta  of 

Pacific  »  with  regard  co  Military  Roaorvations.3345 


n. 


HOSPITALS  -  Reporting  Deaths  in  «■  to  the  Coroner.,...  3226 

HEARINOS  -  Police  Conmiasion  «■  on  Applications  to 

Operate  Intoriirban  Buses 3228 

HOSPITAL  -  STATE  -  Chargea  acainst  County  for  Main- 
tenance in  •»  of  Person  charged  with  Public 
Offense, 3245 

HEALTH  -  Rigtit  to  Inppoct  Birth  and  Death  Records 

of  Board  of 3252 

HASSLER  HEALTH  HOIffi  -  Purchase  of  Rubber  Coats  and 

Hats  for  mployees  of 3255 

HOUSIMG  PR0J1.CT3  of  the  KOUSKO  AlJTIIORnY  of  the 

City  and  Coxmty  of  San  Francisco  -  Jurisdic- 
tion of  Art  Conmission  over  Low  Rent. 3257 

HIGEWAY  DISTRICT  -  Sti-txis  of  Arthtir  M.  ]?rown,  Jr., 
as  Supervisor  aid  Direct  of  the  Oolden  Gate 
Bridge  and 3295 

HATCH  ACT  -  Is  the  Collection  of  Cor.tribution  fron 
Mxmicipal  Employees  a  Violation  of  the  pro- 
visions of  the 3314 

HEALTH  -  DIPj:CTOR  OF   PUBLIC  -  Authority  of  a   to 

compel  the  Pillinc  in  of  Submerged  Lots......   3317 

HOURS  -  iilAXIlAUii  -  Re,  Inclusion  oi  Provisions  for 
Hiuiinurn  isajjos  £.nd  raaxiimm  hours  in  Specifi- 
cations and  Contract  for  Street  laprovemont 
Work 3336 

nOB£E  AlID  WORK  -  Airport  Lnployees  Driving  self- 
owned  cars  liable  for  danages  occ\irring 


between. 


►3340 


HOliE  -  Crocker  Old  Peoples*  »  -  Jurisdiction  of 

City  and  County  of  San  Francisco , 3346 


To  HEALTH  -  DIRECTOR  oP  PUBLIC 


Reportln/^  Deaths  In  Hospitals  to  the 
Coroner 3226 

Garbage  Rates  with  Respect  to  Vacancies 

In  Apartment  liousos 3240 

Right  to  Inspect  Birth  and  Death 

Records  of  Board  of  Health 3252 

Authority  of  Director  of  Public  IIoaL  th 

to  conpel  the  FillinG  In  of  SubaorGed 

Lots 3317 

Crocker  Old  Peoples'  Ilono  -  Jurisdiction 

of  City  end  County  of  San  Francisco...,  3346 


I. 


INTERURDAIJ  BUSES  -  Police  Coi.i;;.iaaion  Hearings  en 

Applications  to  Operate 5228 

DfCREACE  III  PAY  -  Is  Successful  Candidate  in  Promotive 
Ex&r.iination  "barred  from  receiving  ■{*•  under  Section 
71  of  the  Charter 3232 

IMPORTS  FROM  A  FOREISH  GOVERIIMUjT  -  Tax  on 3246 

•INITIAL'  in  lieu  of  'full  given  name'  -  Can  it  be 
accepted  aa  aienature  on  appeal  from  decision 
of  Planning  Coiamisaion 3249 

INSPECT  -  Right  to  it   Birth  and  Death  Records  of  Board 

of  Health. .  ♦ 3252 

INTERSECTIONS  -  Power  of  the  Police  Co-nmission  to 

Cause  Step  Signs  to  be  placed  at  Various 3254 

IKSPECTIon  COSTS  -  Use  of  '.VPA  Sponsorship  Funds  for 
Engineering  and  *  In  connection  v/ it h  the  Dovol- 
opment  of  the  Airport  on  Treasure  Island 3206 

INABILITY  OF  TliE  CITY  TO  ACCEPT  DELP/ERY  -  Added  costs 

of  Municipal  Railway  Coaches  by  reason  of 3288 

UrDIGENTS  -  Power  of  Board  of  supervisors  In  Re 

Distribution  of  Relief  to  • 3292 

ISIJIIS  CREEK  RLCLAI-IATIQI;  DISTRICT  ~  Cancella  tlon  of 

^^°^ 3505 

IKTERPm:TA?I0!5  of  1940  Araendment  to  Section  146  of  the 

Charter 3315 

HrVESTIGATION  bj  Board  of  Supervisors  of  activities 
of  other  officials  regarding  Carxpaign  for  Charter 
Araendiaont  Ko.  1 .»...» 3318 

INSURANCE  -  W0RKI«3I'S  COHPEKSATIOK  -  Requirement  a  of  -» 

by  Central  Perjait  Bureau 3319 

UrVESTIGATION  by  Board  of  Supervisors  of  Expenditure  of 

Moneys  for  Publicity  and  Advertising 3322 

INDIGENTS  -  In  iio,  Agreonont  betv/oen  P^ibllc  VTelfare 

Conmission  and  State  Relief  Ad^-inlstrator  for  care 

of  Unemployable .••• 3327 

IHCLUSIOn  OF  PKOVISIO!:S  FOR  MINimrj  ^•A.:ES  AfU)   TJAXIMim 
Hours  in  Specifications  and  Contract  for  Stroet 
iBprovenent  Work 3336 


I  (ccai,) 


IKOLESIDE  TERIIACE  SKiffER  SYSTEM  -  In  Ro,   Construction  of. . .   3338 

ILLEGAL  -  Position  of  Director  of  Educational   Publica- 
tions is. ••.«.,.•.• 3339 

See  Supploni3ntal  Opinion  on  b&tjq  sxibjoct. 3342 


J. 

JURISDICTIOK  TO  DETLRIcIlIE  APPEAL  where  Department 

appealed  from  asks  to  have  y.atter  referred  back 

to  It  -  Does  board  of  Appeals  lose 3223 

SDmSDICTIOII  OF  ART  C0MI4ISSI0IJ  over  Low  Kent  HouslnG 
Projects  of  the  Housing  Authority  of  the  City 
and  Coiinty  of  San  Francisco 3257 

JOHH  P.  Mclaughlin,  Park  Laborer  -  Roi' statement  of 3273 

JANITORIAL  AIID  ^VIKDOW  CLEAIIE.'G  SliliVICE  -  Contracts  for..  3300 
JUDGE  THOMAS  P.  PREKDERGAST  -  COMponsatlon  of 3335 

JUDGE  MELVIK  I.  CRONIJI  -  In  Re,  Comaencoment  of  Term  of 
Eonorable  Melvln  I.  Cronln,  Judc©  of  tl-io  Municipal 
Court... ..3344 

JURISDICTIOK  of  City  and  County  of  San  Piror^ciaco  - 

Crocker  Old  Peoples »  Rorxt 3346 


LEASE  at  San  Francisco  Airport  -  Modification  of 

United  Air  Linos  Transport 3219 

LAWS  -  DEERING'S  GENERAL  -  Should  Section  2,801  of  the 
School  Code  bo  construed  in  conjunction  with  Act 
5149  of 3231 

LEAVE  V/ITH  PAY  -  Rule  adopted  by  Police  Cornmission  con- 
cerning Disability  --^  conflicts  with  the  Provisions 
of  Section  172  of  the  Charter 3234| 

LOW  RENT  HOUSIxJG  PROJECTS  of  the  Housing  Authority  of 
the  City  and  County  of  San  Francisco  -  Jurisdic- 
tion of  Art  GoiaHiission  over 3257 

LICENSE  TAX  on  Shooting  Galleries  and  Gas  Regulators 

(a  letter,  not  an  opinion) 3261^- 

LIENS  -  Federal  and  Stat©  Tax  Liens  against  City 

Employees 3267 

LABORER  -  Park  -  Reinstatement  of  John  P.  McLaughlin. ,. .3273 

LAUREL  HILL  CE/viETERY  PROPERTY  -  Aasessruent  of  Calvary 

Cemetery  Property  and  , 3277 

LOST  (Deed)  BEFORE  BEIIiG  RECORDED  -  May  Tax  Collector 
issue  a  soccnd  Deed  in  lieu  of  a  x'irst  Deed, 
where  the  Property  is  duly  redeemed  and  the 
First  Deed  is  lost 3279 

LIST  -  No  Current  Eligible  -  Itey  the  Chief  Probation 
Officer  appoint  a  non-rosident  to  a  position, 
under  Section  7  of  the  Cxsurtur,  v/ithout  getting 
prior  approval  of  the  Mayor  and  Board  of  Supor- 
vlsors  -  where  thore  is  no  current  eligible  list 
for  the  position  and  the  position  is  one  located 
out  of  the  city.. 3284 

LAURIJL  HILL  CEilETERY  ASSOCIAT'ON  PRO/^RTY  -  Assessment 

and  taxation  of  the 3287 

LAIH)  AND  CATTrjT.  CO?.i?Air/  -  MISSION  -  Protest  of  -a- 

against  Assossaiont  of  Property  on  25ti:  Street, 
between  Texas  and  Missouri  Streets... 3299 

LIVKSTOCK  SHOW  vmder  auspices  of  No.  lA  District 

Agricultural  Assocaition  -  Grant  of  Funds  to 

aid  in  the  Conduct  of , 3302 

LIKITATIOKS  -  STATUTE  OP  -  Adjustnent  of  Conponsation 

of  Teacher 3503 


L   (con.) 


LOTS  -  Authority  of  Director  s>S  Public  Health  to 

compel  the  Pilling  in  of  Submerged. 3317 

LIABLE  FOR  DAJiAGES  occurring  between  hone  and  work  - 

Airport  Emplojees  Driving  Self -owned  cars, • - . .3340 

LEAVES  OP  ABSENCE  to  ImrrSaora   of  the  California  State 

nnard 3541 

lEGALiry  of  Position  of  Director  of  Educational  Publica- 
tions -  Supplenental  Opinion  RoGai»dlne.  ..•••.•.....  3542 

(For  original  opinion  see 5339 


MODIFICATION  of  United  Air  Lines  Transport  Lease 

at  San  Francisco  Airport 3219 

MATTER  REFERRED  BACK  TO  DEPARTMENT  -  Does  Board  of 
Permit  Appeals  lose  jurisdiction  to  determine 
Appeal  where  Department  appealed  from  asks  to 
have 3223 

McLAUGHLIK,  J.  P.  -  Legal  Absence  of  *,  Park  Employee.,   3224 

MEMBER  AS  EMPLOYEE  -  Boards  and  Commissions  -  Power 

to  Appoint 3225 

MONEYS  held  in  Trust  by  Central  Perrilt  Bureau  -  Kofvmd 

of 3233 

MUNICIPAL  RAILWAY  -  Compensation  for  Platform  Men  and 
Bvia  Operators  with  «•,  under  Section  125  of  the 
Charter 3243 

MIITTEIIAIICE  in  State  Hospital  of  Person  cliar£-od  with 

Fabllc  Offense  -  Charges  against  Coxmty  for, 3245 

MILK  -  Bids  for  *  where  Distributor  offers  Discount 

for  cash 3269 

MUNICIPAL  RAILWAY  PLATPOM  k}'N  ON  REPORT  -  Compensa- 
tion for  Extra 3276 

MUNICIPAL  CODE  -  in  view  of  Section  16  of  the 

Enacting  Ordinance  of  the  San  Francisco  *,  are 
penalty  clauses  rocessary  tc  be  ad^lod  in  ordinances 
amendatory  to  the  Code ? 3282 

MILITARY  5>EKVICE  -  I.lay  city  exaployeos,  v/ho  wore  inducted 
into  niilitcry  service  before  co  r.pletin£-  their 
vacation,  receive  any  vacation  pay  for  period  follov/- 
^n^"  their  Induction  into  military  service?,,......,  3283 

MYRICH  V,  I.TYRICK  -Superior  Court  Action  iio,  260105; 
Jud^r.ont  for  v9C0,  plus  ir.terestj   Le\^  under 
CC.P,  Section  710  Retirement  Pay;  (3  other  cases 
concerned,  see  V/ARraai,  GIRTOIJ,  I.IEHGANTlLiJ) 
Procedui'e  to  bo  followed  in  sa5.d  cf.ses 3285 

MERCANTILE  ADJUSTW:iiT  CO,  v.  SilEAR, Municipal  Coort 
Action  i;o.  153988;   Judcnent  for  0287.29;  Lev^' 
xmder  CO, P.  Sec.  710;  V/it.drawal  of  coi.tributions 
pay  warrant  llo.  23821  -  $479.63;   Orders  appointing 
Receiver  and  Approving  Receiver's  bond  in  the  natter 
of  Chester  R.  Shear,  Bankrupt,  U.S. District  Court 
Action  ^'o.  33826-i7,  in  Bankruptcy;   (3  other  cases 
coiicornod,  see  V/AlilJi]!!,  GIKTOK,  J,rYKICK)  Procedure  to 
be  followed  in  said  cases 3285 

MUNICIPAL  RAILWAY  COACHES  -  Added  costs  of  *  by  reason 

of  inability  of  the  City  to  accept  delivery 3288 


M  (con.) 

McLAUGiLIK,  John  P.  -  Park  Laborer  -  Re in statement  of...  3273 

MAYOR  AirD  BOARD  OP  SUPERVISORS  -  May  the  Chief  Probation 
Officer  appoint  a  non-resident  to  a  position,  under 
Section  7  of  the  Charter,  without  getting  prior 
approval  of  *  -  where  there  is  no  current  eligible 
list  for  the  position  and  the  position  is  one  located 
out  of  the  city 3284 

MUIIICIPAL  RAILWAY  -  What  Hay  be  Taken  Into  Consideration 

In  Standardising  wages  of  Platform  MICN  on 3298 

MISSION  LAUD  &  CATTLE  CO.  -  Protest  of  *  against  assess- 
ment of  Property  on  25th  Street  between  Texas  and 
Missouri  Streets 3299 

MILK  -  Relief  Prices  for 3301 

SUiTICIPAL  EMPLOYEES  -  Is  tli©  Collect  ion  of  Contributions 
from  *  a  violation  of  the  provisions  of  the  Hatch 
Act? 3314 

MAROHIIIC  -  GASPAR  -  Rof\ind  of  Sunset  Bunnol  Assossnont 

paid  by 3320 

MOJIEYS  -   In  Re,   Deposit   of  ^  from  MUiaCIPAL  RAILV/AY 

REVOLVIKG  PJirD  with  Bond  and  warrant   Cl«rk 3321 

MOKEYS  FOR  PUBLICITY  ATJD  ADVERTISIiIC  -   Investigation  by 

Board  of  Supervisors  of  Expenditure   of 3322 

MEMBER  OF  TIIE  UlTITED  STATES  DEPARTMIOI'IT  -   Is  personal 

jjToperty  of  «  exempt  from  Taxation 3324 

MUHICIPAL  RiiLWAY  -   Purchase  of  Rain  Coats  for  Extra 

Collectors   on , 3326 

MUIIICIPAL  EM?L017i^J5  -   In  Re,    Reduction,   dxiring  fiscal 

year,   of  Amovints  charged  •»  for  ].Ialntenance 3329 

MniKrJM  wages   and  MAXEIUM  hours  -  Ra,    Inclusion  of  pro- 
vifjions  for  it  in  Specifications  and  Contract  for 
Street   Inprovenent   ivork ,, 3336 

MAYOR  -  Right   of  Kon-Clvll  Service  En^loyee   to  h.old 

Position  for  more  tlian  ninety  Days  after  Ex^rgoncy 
declared  by 3337 

MEMBERS  OP  THE  CALIFORNIA  STATE  GUAIiD  -  Leaves  of  Absence 

^o 3341 

MUNICIPAL  COUOT  -  In  Re,  Comnoncenont  of  Term  of  Eonorablc 

Molvln  I.  Cronln,  Judge  of  the,. 3344 

MILITARY  RESERVATIO!;S  -  Franchise  Rights  of  Pacific  Gas 

and  Electric  Company  with  regard  to , 3345 


To  the  MAYOR 


Transfer  of  fiinds  appropriated  for  Exposition 
pxirposoa  in  1940-41  Budaot  and  Tax  Levy 3280 

Should  clairaa  for  daroages  arising  on  account 

of  partially  filled  trench  by  Water  Dopartir.ont 

be  filed  with  the  Controller  or  v/ith  the 

Board  of  Supervisors?  (copy  to  I.tayor),.,. 3291 

What  raay  be  taken  into  consideration  in 

Standardizing  wa^^os  of  Platfom  lion  on 

Municipal  Railway. ,,., .,.,..,  3298 


To  KUIIICIPAL  COUiiT  JUDGE  - 


In  Re,  CorEaencemeiit  of  Torn  of  Honorable 
Molvln  I,  Cronln,  Jud^je  of  tlxe  IJunlcipal 
Co-ort , .,  3344 


K. 


NAME  -  Pull  given  -  Can  'initial*  in  lieu  of  «• 

be  accepted  as  signature  on  appeal  from  decision 

of  Planning  Coimnission 3249 

NOTICE  -  Sxifllclency  of  Application  and  •*  to  give 

Plannint  Commission  Jurisdic  tlon. 3258 

NON-CIVIL  SLRVICE  EMPLOYEES  -  Checking  of  Pay-rolls  of 

•M-  of  School  District  by  Civil  Service  Coraraission,,   3265 

NAVAL  Of'PICKR  WWhJti   THE  UNITED  STATES  GOVERNiftCENT  - 

RlGht  of  Civil  Service  Commissioner  to  continue 

to  hold  office  after  being  called  to  Duty  as  a,.,,.  3272 

NON-RESIDEOT  -  May  the  Chief  Probation  Officer  appoint 
a  »  to  a  position,  under  Section  7  of  the  Charter, 
without  getting  prior  approval  of  the  J«^  or  and  Board 
of  Supervisors  -  whore  there  is  no  current  eligible 
list  for  the  position  and  t]ie  position  is  ono 
located  out  of  the  City 5284 

NON-PAYRIENT  OP  TAXES  -  ';7here  property  is  sold  to  city 
for  failure  to  pay  tunnel  assessment,  nay  city 
execute  deed  to  itself  for  such  sale,  after  property 
was  deeded  to  the  State  for  non-payaent  of  taxes?...  3281 

HO.  lA  DISTRICT  AGRICULTURAL  ASSOCIATxOH  -  Grant  of 
Funds  to  aid  in  the  conduct  of  Livestock  Show 
under  auspices  of. « 3302 

HOH-PROPIP  KUIibXaO  College  fi'oia  Taxation  -  Exoaptlng 

of , 3330 

HC»:-CIVTL  SERVICE  miPLOYEE  -  Right   of  it  to  hold  Position 
for  noro  than  Nirioty  Days  after  Eraergancy  doclarod 
by  Hayor • 3337 


0. 

ORDIKAirCE  -  Budget  or  Salary  -  Do  Provisions  of  Budget 

or  S-alary  Ordinance  prevail  where  Differences  Exist 

in  Wage  Scale  or  Title  to  Position? 3239 

OPERATIONS  of  the  Cer.tral  Permit  Bureau  -  In  Re  -  Certain  3244 

OFFEIISE  -  PUBLIC  -  Cx^rges  agaifaat  County  for 

maintenaiice  in  State  Hospital  of  Person  charged  with-3245 

ORDIIIANCES  -  SALARY  -  concerning  certificated  employees 
of  Board  of  Education  need  not  bo  referred  to  Board 
of  Supervisors,,.. 3248 

OFFICE  -  Right  of  Civil  Service  Corainissioner  to  continue 
to  hold  *  after  being  called  to  Duty  as  a  ^'aval 
OFFICER  under  the  United  States  Govurnnont 3272 

ORnriTAJTCES  AlffilNDATORY  TO  THE  CODE  -  In  vi«w  of  Section 
16   of  the  i-nacting  Ordinance  of  tlie  San  Francisco 
Municipal  Code,  are  penalty  clauses  necessary  to 
be  added  in  O&c  » 3282 

OFFICER  -  Chief  Probation  -  May  *  appoint  a  non-resident 
to  a  position,  under  Section  7  of  the  Charter, 
without  getting  priop  approval  of  the  Ue^  or  and 
Board  of  Supe  rvisors  -  whore  there  is  no  current 
eligible  list  for  the  position  and  the  position  is 
ONE  LOCATED  OUT  OF  TIIE  CITY 3284 

OPERA  HOUSE  -  Refund  of  Deposit  paid  to  V/ar  Meraorial 

Trustees  for  use  of. 3289 

OAKDAI^  AVENUE  SE5?ER  -  "Extra  Work"  Clain  Allowed 3311 

OFFICIALS  -  In  Re,  Investigation  by  Board  of  Supervisors 
of  activities  of  other  *  regarding  Carapaign  for 
Charter  Art-endnent  lio.  1 3318 

OPBTION  -  Supplemental  *  negardii'g  Legality  of  Position 

of  Director  of  Educational  Publlcatlona.. 3342 

OLD  PEOPLES'  HOHE  -  Crocker  *  -  Jurisdiction  of  City 

and  County  of  San  Francisco 3346 


p. 


PAY  -  Right  to  Vacation  with 3221 

POLICE  -  Chief  of  -  Does  *  have  authority  to  grant 
pernito  referred  to  in  Para^jraph  10  of  Section 
35  of  the  Charter? 3222 

PERMITS  referred  to  in  Paragraph  10  of  Section  35  of 

the  Charter  -  Does  Chief  of  Police  have  authority 

to  grant 3222 

PARK  EMPLOYEE  -  Legal  Absence  of  J.  P.  Mc-i^aughlin. 3224 

POWER  TO  APPOINT  Member  as  Employee  -  Boards  and 

Commissions. 3225 

POLICE  COMMISSION  HEARIKQS  on  Applications  to  Operate 

Interxirban  Buses 3228 

PR  (MOTIVE  EXAMINATION  -  la  successfiil  candidate  in 

■»  barred  from  receiving  any  Increase  in  Pay  under 
Section  71  of  the  Charter,. 3232 

PERMIT  BUREAU  -  CEl^TRAL  -  Refund  of  Moneys  held  in 

Trust  by 3233 

POWHATTAN  AVENUE  and  Bemal  Heights  Boulevard  - 

Assessment  on  Gates  Street  between 3235 

POSIT'OK  tuider  Section  156  of  t'ae    Charter  -  Effect  of 
Amendment  to  Section  71  of  tlio  Charter  on  the 
Compensation  to  be  allov/ed  an  Employee  holding  a.   3236 

PURCa/\SIllG  DEPART! !E!iT  -  Richt  of  an  ]j;inloyee  of  the 

•5J-  to  Receive  Retirement  Benefit  as  a  Fireman  when 
transferred  fron  the  Fire  Department  to  the  Pur- 
ehasing  Department  by  virtue  of  the  Cliarter  of 
January  0,  1932 3237 

PUBLIC  UTILITY  ACQUIRED  BY"  CITY  -  Seniority  rights 

between  City  Employees  and  Employees  of  *,  under 
Section  126  of  the  Charter 3258 

PROVISIONS  of  Budget  or  Salary  Ordinance  -  Do  -^^  prevail 
where  Differences  Exist  in  Wage  Scale  or  Title  to 
POSITION? ." 3239 

PART  OP  COST  lU  COMPUTING  COIiSTRUCTIOlI  fees  on  School 

Buildinge, Furniture  not  to  be  considered 3242 

PLATFORM  MEN  AITO  BUS  OPERATORJi  -  Compensation  for  -» 
with  Municipal  Railv/ay,  xinder  Section  125  of  the 
Charter 3243 

PERMIT  BUI;EAU  -  CEI^TRAL  -  In  He,  Certain  Operations  of.. 3244 


P  (con.) 

PAY  -  Rule  adopted  by  Police  Coininlsslon  concerning 
Disability  Leave  with  Pay  conflicts  with  the 
Provisions  of  Section  172  of  the  Charter 3234i 

POLICE  COMMISSION  -  see  above 3234^ 

PLAKKIN'l  COIJMISSION  -  Can  'initial'  in  lieu  of 

'full  given  name'  be  accepted  as  signature  on 

appeal  from  decision  of,,,,... 3249 

PRESENT  SIDEvVALKS  ADJACENT  TO  IJiriON  SQUARE;  and 
construction  of  Sidewalks  on  Park  Pro  perty  - 
Removal  of 3251 

P0\7ER  of  the  POLICE  COIiMISSIOlJ  to  Cause  Stop 

Signs  to  be  PLACED  at  Various  Intersections,..,   3254 

PURCHASE  of  Rubber  Coats  and  Hats  for  Employees 

of  Hassler  Health  Hoae 3255 

PROCEDURE  in  Settlement  and  Piling  of  Clalns  by 

Public  V.'elf are  Department 3256 

PLANNING  COMMISSION  Jurisdiction  -  Stiff iclency  of 

Application  and  Notice  to  give 3258 

PAID  FOR  A  VACATION  -  Is  employee  who  resigns 

entitled  to  be  *  when  a  request  for  a  vacation 

prior  to  rosignmation  was  de  led 3259 

PROPOSED  Expenditures  for  Additional  Unib  to  Sharp 
Park  Golf  Course  -  Spreckels-Kurphy  Special 
Deposit  3260 

PUBLICATION  of  Annual  Budget  and  Appropriation 

Ordinance , 3261 

PAVING  of  PORTION  of  Streets  in  St,  Mary's  PARK 
which  said  PORTIONS  are  now  occupied  as 
PARKVAYS 3262 

PAY-ROLLS  of  non-civil  service  employees  of 

School  District  by  Civil  Service  Commission 3265 

PERSONAL  PROPLRTY  -  Taxation  -  Status  of  *  owned 

by  foreign  consuls 3266 


P  (con.) 


PERGOKS  AI;d  records  -  Right  of  the  Asaeaaor  to 

Subpoena 5270 

PARK  LABORER  -  RolnstatOKient  of  John  P.  McLaiichlin 3273 

PROPOSED  Expenditures  fron  Spreckels-Murphy  Special 
Deposit  for  Pump  for  Additional  Unit  to  Sharp 
Park  Golf  Course 3274 

PROCESS  -  Should  Pees  paid  Sheriff  "be  refunded  in 

event  of  Failiire  to  Serve 3275 

PLATFORM  MEN  OK  REPORT  -  Compensation  for  Extra 

Municipal  Railway 3276 

PROPERTiT  -  Assessnient  of  Calvary  Cenetery  •»  and  Laurel 

Hill  Ceiaetery  * 3277 

PROPERTY  TAXATIOli  -  Affect  of  Soldiers*  and  Sailors* 

Civil  Relief  Act  upon  Real 3278 

PROPERTY  IS  DULY  REDEEI.IED  and  the  First  Deed  is  lost 

before  being  recorded  -  May  Tax  Collector  issue  a 
second  Deed,  where  the , , 3279 

PROPERT/  SOLD  TO  CITY  FOR  FAILURE  TO  PAY  TUinrOl. 

ASSESSMENT,  may  City  exocuto  deed  to  Itself  for 

such  sale,  after  property  was  deeded  to  the  State 

for  non-payment  of  taxes ? , 3231 

PENALTY  CLAUSES  necessary  to  be  added  in  ordinances 
amendatory  to  the  Code  -  In  view  of  Section  16 
of  the  Enacting  Ordinance  of  the  San  Francisco 
Mvinicipal  Code ,  are 3282 

PAY  FOR  PERIOD  following  their  induction  into  military 
service  -  May  city  employees,  who  were  inducted 
into  military  service  before  completing  their 
vacation,  receive  any  vacation , 3283 

PROBATION  OFFICER  -  Chief  -  May  the  *  appoint  a  non- 
resident to  a  position,  under  Section  7  of  the 
Charter,  without  getting  prior  approval  of  the 
Mayor  and  Board  of  Supervisors  -  whore  there  is 
no  current  eligible  list  for  the  position  and  the 
position  is  one  located  out  of  the  city ,  3284 

iRBtERTlf  -  Assessment  and  Taxation  of  the  Laurel  Hill 

Cemetery  Association 3287 


P(con) 

PARTIALLY  FILLED  TIlBliCK  -  Sho^old  clains  for  Daaac©s 

arising  on  account  of  »  by  iVater  Departnont  bo 
filed  with  the  Controllor  or  with  the  iioard  of 
Supervisors  •.... • • 3291 

POWER  of  Board  of  Suoervisors  in  Re  Distribution  of  Relief  to 

Indisenta/. 3292 

PLANS  -  DEPOSIT  OH  -  Request  for  Refund  of  Deposit  on  Plans 
and  Specifications  after  expiration  of  retiirn 
period  provided  in  specifications* 3293 

PROPERTY  -  Redemption  of  Tax  Sold  and  Tax  Deeded  Property 
-  Statubfls  1941,  Chapter  890.    (Section  4101.5 
of  P^venufi  and  Taxation  Code.) 3294 

PAYI^irrS  by  PACIFIC  GAS  &  ELECTRIC  COMPAIIY  -  Franchise 3296 

PLATFORM  UEII  on  i*\inlcipal  Railway  -  m;at  laay  be  taken  into 

coraideratlon  In  Standardizing  Wages  of 3298 

PROTEST  of  liiasion  Land  ?c   Cattle  Co,  against  Assessnent  of 
Property  on  25th  Street, between  Texas  and  Missouri 
Streets 3209 

PAY  -  Right  to  Vacation  with 3300 

PRICES  for  Milk  -  Relief 3301 

PAYMENT  -  FINAL  -  Should  »  authorised  by  Certificate  of 
Acceptance,  be  withheld  pending  Disposition  of 
ClalEia  arising  In  connection  with  Perfoiinance  of 
Contract? 3304 

PERSOKAL  PROPERTY  -  Sale  of  »  by  Board  of  Education 3306 

PAY  -  General  Right  to  Vacation 3309 

PREPARATION  OF  COPIES  of  Reporter's  Transcriptions 3312 

PERMIT  -  CEHTRAL  «   BUREAU  -  VforkEwn*s  Caipensation  Insurance 

Requlreisents  by, 3319 

PUBLICITY  AJID  ADVERTISI!;G  -  Investigation  by  Board  of  Sup- 
ervisors of  Expend! ttire  of  .Moneys  for. 3322 

PREFEIiEIICE  -  VETERAr»S  -  under  Section  145  of  the  Charter...  3323 

PERS05IAL  PROPERTY  of  Ideribor  of  the  United  States  Doi>art:aant 

Exempt  fron  Taxation  -  lo  it 3324 


y  (gQ^O 


PtJRCiiASE  of  Rain  Coats  for  lixtra  Collector s  on 

Mviniclpal  Railway. ,, 3326 

PUBLIC  WliT^FARE  C3MHISSI01I  and  Stato  Ralief  Adnlnistrator 
for  caro  of  Unoiaployable  Indicenta  -  In  Re, 
Agz*oor30nt  botveen.  ..•......•>. •.. 3327 

PAIKTER  -  T.   J,   Dwyer  -   In  Re,  Con:pensGtion  of  ■»■,   trans- 
forjTod  to  subordinate  position  xmder  authority  of 
section  156  of  the   Charter. 3323 

POLICEltJ-:!!  while  under  Chargea  or  Suspension  -  A'.Jthority 
of  the  Retirement  Bonrd  to  Hoar  and  Act  on  appllca- 
t ion  of  Firorten  and. ......•• •...•.... 3331 

PUBLIC   POinTD  -  State's   Clala  for  0S5,32  Sales  Tax 3332 

PARK  -  Sharp  ~  Tnxos  -  F-and  frorj  irhlch  taxes  ahotild  bo 

paid. •.....•..•».•..••.•.•«•.«••«.>.••.•»..••*«.•«••• 3333 

PARK  -  Datruction  of  Ride  Tickets.... .3334 

HIEKDHI^GAS?  -  Judge  Tlioraaa  F.   -   Coc^onaation  of.. 3335 

PROVIuIjT.'S  for  L"lninui.i  wa;-oa  and  Ilaxiamn  Iiouss  in 

Sjf>eciiics.t-'LOiiii  taiid  Cui/wraot  for  Street   ^iprovorient 

Work 3336 

POSITION  -  Right  of  Kon-Clvil  Service  Employee  to  hold 

*  for  aore  tlmn  Ninety  Days  after  Einorcency  declared 

by  liajor. 3337 

POSITIOI.'   OF  DIRLGTOR  OP  iDUCATJOITAL   PUDLICATI0::S  ia 

Illegal..... , .....3339 

POSITIO*.   OF  DIRECTOR  OP  liDUCATIOITAL   PUBLICATIOliS  - 

Supplesental  Opinion  Refiardlng  Locality  of,. ...3342 

PAY!5inTT  to  Ch-ariber  of  Coranerce  \mder  Contract  entered 

into  for  PUBLICITY  and  Advert!  sine 3343 

PACIFIC  GAS  AND  EL1.CTRIC  COIiPAIIY  -  Franchise  Richta  of 

♦  with  regard  to  Military  Reservations, .3345 

PEOPLES'  HOJIE  -  Crocker  Old  •»  -  Jurisdiction  of  gity  and 
Covinty  of  San  Francisco 


To  PARK  COMMISSI OMLRS,  BOARD  OF  - 


In  Re,  Legal  Absence  of  J.  P.  McLauglilin, 

Park  Enployee  , 3224 

Removal  of  Present  Sidewalks  Adjacent  to 

Union  Square;  and  Construction  of  Sidewalks 

on  Park  Property 3251 

Is  Employee  v/ho  resigns  entitled  to  be  paid 

for  a  vacation  wheii  a  request  for  a  vacation 

prior  to  resignation  was  denied 3259 

Spreckels-Murphy  Special  Deposit  -  Proposed 

Lxpenditiires  for  Additional  Unit  to  Sharp 

Park  Golf  Coxirse 3260 

IN  RE,  Reinstatement  of  John  P.  McLaiighlln, 

Park  I»aborer. 3273 

Proposed  Expenditure  from  Spreckels-LTvirphy 

Special  Deposit  for  Pump  for  additional 

Unit  to  Sharp  Park  Golf  Course 3274 

Sharp  Park  Taxfis  -  F^in6   f  ron  which  toaoe 

should  be  paid 3333 

Park  -  Destructinr  of  ^ido  TickotsCcopy) 3334 


To  PERtilT  APPEALS,  BOARD  OP  - 


Does  Board  of  Appeals  lose  Jurisdiction  to 
deteraine  Appe  al  where  Dep^rtnent  appe  aled 
from  asks  to  iiave  Matter  referred  back  to  it?.., 3223 


To  the  POLICE  COMMISSION  - 


Does  Chief  of  Police  have  authority  to 
grant  pcrnits  referred  to  in  paragraph 
10  of  Section  35  of  the  Charter?.. 3222 

Police  Commission  Hearings  on  Applications 

to  Operate  Intenirban  Buses 3228 

Power  of  the  Police  Commission  to  Cause 
Stop  Signs  to  be  Placed  ut  Various  Inter- 
sections (Addressed  to  Chief  of  Police)...   3254 


To  PUBLIC  UTILITIES  COAn.!iSSIQN. 

In  Re,  Modification  of  United  Air  Lines 

firansport  Lease  at  San  Francisco  Airport 3219 

Compensation  for  Platform  Mon  and  Bus  Operators 
with.  !i-anicipal  Railway,  -under  Section  125  of  the 
Charter 3243 

Conviction  of  polony  -  Vftiat  Dotemiincs 3253 

In  Re,  Compensation  for  Extra  Mxmiclpal  Railway 
Platform  Men  on  Report  (to  Manager  of  Utilities)..  527G 

Use  of  WPA  Sponsorship  Funds  for  EnGineering  and 
Inspection  Costs  in  connection  with  the  Develop- 
ment of  the  Airport  on  Treasure  Island  (Copy  to 
Manager  of  Utilities ) 3286 

Added  costs  of  Municipal  Railway  Coaches  by 

reason  of  inability  of  the  City  to  accept  delivery,.  3280 

(to  i'ianager  of  '-'t  Hit  lea) 

What  may  be  taken  into  coi.sideratlon  in  Standard- 

Inc  VJages  of  Platform  Men  on  Municipal  Hallway 

(copy  to  Manager  of  Utilities), 3298 

PurchABe  of  Rain  Coats  for  Extra  Colloctors  on 

Munlclpfil  Railway  (copy  to  ^aaa^jer  of  utiiicios).. . .  3326 

Right  of  Non-Clvll  Service  Employee  to  hold 
Position  for  more  than  Ninety  Days  after  Emergency 
declared  by  Mayor  (c.Copy  to  Manac«r  of  Utilities)..  3337 

Airport  Eraplioyees  driving  Self-Owned  Cars  liable 

for  Damages  occ-orrlng  between  Home  and  T?ork  (to 

MRnager  of  Utilities ), , 3340 


To  PUBLIC  WORKS  -  Department  of  - 

Furniture  not  to  be  Gonsiderod  Part  of  Cost 

in  Computing  Construction  Fees  on  School 

Building 3242 

Protest  of  I'isslon  Land  fc   Cattle  Co.  against 
Aasossraont  of  Property  on  26th  Street  between 
Texas  and  Missouri  Streets  (  copy  to  Dlroctcr 
of  Public  Works) 3299 

Workmen's  Coapensatlon  Insurance  Requlrononts 

by  Central  Permit  Bureau 3319 


To  PURCHASER  OF  SUPPLIES 


Purchase  of  Rubber  Coats  and  Hats  for 

Employees  of  Ka^sler  Health  Hone, .....3255 

Bids  for  Llilk  where  Distributor  offers 

Discotont  for  cash 3269 

Relief  Prices  for  Milk. 3301 

Purchaao  of  Rain  Coats  for  latra  Colloctors 

on  Ll^aiiicipal  Rv-LI^b'/,  ,, , ,  332G 


RIGHT  to  Vacation  with  Pay 3221 

REFERRED  BACK  to  Department  -  Does  Board  of  Permit 
Appeals  lose  jurisdiction  to  Deter:nlne  Appeal 
where  Departr^ient  appealed  from  asks  to  'rjBive 
matter 3223 

REPORTING  DEATHS  in  Hospitals  to  the  Coroner 3226 

RIGHT  of  Board  of  Supervisors  to  Provide  in  Budget  for 

School  Gymnasium 3227 

RULE  of  Civil  Service  Coiiimisslon  Permitting  the  Advance 
dxirlng  the  year  from  Salary  Less  Then,  to  at  Least 
the  Ln trance  Salary,  in  filling  a  Vacancy  in  same 
Class,  does  not  Violate  Section  71  of  the  Charter...  3229 

REFUND  of  moneys  Held  in  Trust  by  Central  Permit  Bureau..  3233 

RIGHT  of  an  Employee  of  the  Purchasing  Department  to 

Receive  Retirement  Benefit  as  a  Fireman  when  trans- 
ferred from  the  Fire  Departiaent  to  the  Purchasing 
Department  by  virtue  of  the  Charter  of  January  8, 
1932 3237 

RIGHTS  -  SENIORITY  -  between  City  liiployees  and  Employees 
of  Public  Utility  acquired  by  City,  under  Section  125 
of  the  Clxarter 3238 

RATES  -  GARBAGE  -  with  respect  to  Vacancies  in  Apart- 
ment Houses. 3240 

RETIREiilEIiT  SYSTE&I  -  Disposal  of  Warrants  of  John  F. 

Graser,  former  employee  of  the  Controller »b  Office  - 
Wit.idrawal  of  Covitributions  from  Retirement  3234 

RULE  adopted  by  Police  Commission  concerning  Disability 
Leave  v/ith  Pay  conflicts  with  the  Provisions  of 
Section  172  of  the  Charter 3234^ 

REPERRLD  TO  BOARD  OP  SuPhRVISORS  -  Salary  Ordiriancos  con- 
corning  certificated  Eviplojees  of  Board  of  Education 
need  not  be....... 3248 

RECORDS  in  RECORDITR'S  OFFICE  -  In  Ko,  Destrlctior.  of 3250 

REMOVAL  of  Present  Sidewalks  Adjacent  to  Union  Square; 

and  Construction  of  Sidewalks  on  Park  Property 3251 

RIGHT  to  Inspect  Birth  and  Death  RECORDS  of  Board  of 

Health 3252 


^«  (con,) 


RUBBER  COATS  AlID  HATS  for  Eriploj^oes  of  iiasslor  Health 

Hono  -  Purclmso  of 3255 

RESIOKS  -  la  employe©  who  *  entitled  to  be  paid  for  a 
Vacation  when  a  REQUEST  for  a  vacation  prior 
to  RESIGTUTIOS  was  denied 3259 

RICHARDSOi:,  I.  R.  letter  addressed  to,  Bxiroau  of  Delinquent 
Revenue  CollGction,  on  LICEITSE  TAX  on  Shooting 
Galleries  and  Gas  Regulators  (to  be  removed  hence 
before  binding) 3261^ 

RIGHT  of  Supervisors  to  Submit  Budget  Matters  to  Electors. 3264 

RIGHT  of  the  Assessor  to  Subpoena  Persons  and 

RECORDS 3270 

RIGHT  of  Civil  Service  Corniriissionor  to  continue  to 
hold  office  after  being  called  to  Duty  as  a 
Naval  Officer  under  the  United  States  Ooveim- 
nent 3272 

REINSTATE?«.;NT  of  Jolm  p.  McLaughlin,  Park  Laborer 3273 

REFUNDED  in  Event  of  Failure  to  Serve  Process  - 

Should  Fees  paid  Sheriff  be 3275 

RAILWAY  PLATFORM  MEN  OK  REPORT  -  Corapensation  for  Extra 

Mionicipal 3276 

REXIEF  ACT  UPON  REAL  PROPERTY  TAXATION  -  Affect  of 

Soldiers '  and  Sailors »  Civil 3278 

REDEEMED  t Property)  i.iay  Tax  Collector  issue  a  second 

D§ed,  in  lieu  of  a  first  Deed,  where  the  Property 

is  duly  redeemed  and  the  First  Deed  is  lost 

before  being  recorded, 32^9 

RAILWAY  COACHES  -  Added  costs  of  Municipal  Railway 

Coaches  by  reason  of  Inability  of  the  City  to 

accept  delivery 3288 


R  (con.) 

REFUHD  of  Deposit  paid  to  War  '-ionorlal  Trusteoa 

for  use  of  Opera  House. 32G9 

RIGHT  of  City  and  Covuity  to  PoKnit  Use  of  Streets  for 

flower  stands 3200 

RELIEF  TO  IITDIGEIITS  -  Power  of  Board  of  SupBrvlaora  In 

Ro  Distribution  of  Helief,,,. 3202 

REFUin)  OP  DEPOSIT  ON  PLATIS  AlTD   S?ECIPICATI0:;G  aftor 
expiration  of  RETUNH  PERIOD  provided  in 
Specifications  -  DEPOSIT  Oil  PLANS  -  Reqxiost  for. 3293 

REDEMPTIOII  of  Tax  Sold  and  Tax  Deeded  Property  - 
Statutes  1041,  Chapter  Q90,  (Section 
4101.5  of  Ilevenue  and  Taxation  Code .)..........  3294 

RIGHT  of  Absentee  R]:GISTr:R:J5  Voter  to  retain  Privilege 

of  Voting 3297 

RIGHT  to  Vacation  with  Pay. .3300 

RELIEF  Prices  for  iillk. 3301 

RECLAJiATION  DISTRICT  -  ISLAIS  CREEK  -  Cancellation  of 

Taxes , 3305 

RAKER  ACT  -  Forfeiture  Clause  in 3307 

RIGHT  to  Vacation  Pay  -  Oenaral. 3309 

REPORTER'S  TRAKSCRIPTIOKS  -  Preparation  of  Copies  thereof. 3312 

REQUIRE!iEli:?S  BY  ca.TRilL  ?IIU!IT  BUliEAU  -  Worlaaon'a  Conpon- 

sat ion   Ins\jrance •  3319 

REFUIID  of  Sunset  Turaiel  Asaossr»nt  paid  by  Qasimr 

MaroliJilc. 3320 

RAILWAY  REVOLVnia  FUND  {I!U1,'IGIPAL)   -  Deposit  of  Moneys 

frosi  «  with  Bond  and  .Varrent  Clerk..... 3321 

RAIH  COATS  for  Extra  Colloctors  on  !iunlci?3al  Railway  - 

Purchase  of 3325 

RELIEF  ADMIKISTHAT.)R  -  STATE  -  In  Ro,    /.-rocinent  between 
Public  ^"VolfRre  CoHnlffslon  and  »  for  care  of 
Uneiaploy&ble   Indicants .,  3327 

REDUCTION,  Durlnc  Fiscal  Year,   of  Amount s  charf^od  ©imlclpal 

Eaployees  for  Maintenance. ,3329 

RIDE  TICKETS  -  Dostmotion  of  -  Park. 3334 


R  (con.) 


RIGHT  of  Non-Clvll  Service  Employee  to  hold  Position 
for  niore  than  Ninety  Days  after  ILnorgoncy 
doclcred  by  >l&yor .3537 

RIGIilS  -  PRAIJCHISE  -  of  Pacific  Gae  and  Electric 

Company  with  rosard  to  Military  RESEKVATIOKS 3345 


To  THE  RECORDER! 


In  Re,  Destruction  of  Records  in  Recorder's 
Office 3250 


To  - 
REGIISTRAR  OP  VOTERS  - 


Right  of  Absentee  ReGlstorod  Voter  to  Retain 
Privllego  o^  Voting. 3297 


To   RETIREMENT  BOARD  - 


Re:   Rieht   of  an  Eiaployee   of  the   Purchasing 
Departraent   to  Recoive   Rctii^  enent   Benefit   as 
a  Fireman  when  Transferred  fron  the  Pire 
Dopartr.ient   to  the   Purchasirg  Departnent  by 
virtue   of  the   Charter  of   January  8,   1932 3237 

WARREN  V.    SAI^IUELS;      MYRICK  v.   MYRICK; 

GIRTON  V.    GIRTOK;      IffiRCAlITILE  ADJTJ5TMEKT   CO. 

V,    SHEAR,      Procediire   to  be  followed  in  above,.    3205 

(copy  to  Retirenent) 

Authority  of  the  Retirenent  Board  to  Hear  and 

Act  on  Application  of  F:!.ronen  and  rollconon 

wtii le  luider  Cliargos  or  Siiapension 3331 


SAN  PRAKC13C0  AKPOHT  -  L'odif  ication  of  United  Air 

Lines  Transport  Lease  at 5219 

SECRET  FUKD  -  District  Attorney  ♦  s 3220 

SUPERVISORS  -  Right  of  Board  of  it   to  Provide  In  Budget 

for  School  Gymnasium, 3227 

SCHOOL  GYMNASIUll  -  Right  of  Board  of  Supervisors  to 

Provide  in  Budget  for  3227 

SALARY"  -  Rule  of  Civil  SERVICE  Coimnisslon  pormlttlng 

the  advance  during  the  year  from  SALARY  less  than, 

to  at  least  the  entrance  SALARY,  in  Pilling  a 

vacancy  in  sarae   class,    does  not  violate  SECTIOIT 

71  of  the  Charter 3229 

SHOTILD  SECTION  2.001   of   the  SCHOOL  Code  bo   construed 

in  conjunction  with  Act  5149  of  Deering's  General 

Laws 3231 

SUCCESSFUL  CAIJDIDATE  in  Promotive  Examination  -  Is  said 
barrod  fron  receiving  any  Increfiae  in  Pay  under 
Section  71  of  th e  Charter 3232 

STREET  -  GATES  -  Assessrtient  on  -k-  between  Powtiattan 

Avenue  and  Bernal  Heights  Boulevard 3235 

SECTION  71  of  the  Charter  -  Effect  of  Ataendrncnt  to  -s:- 
on  tbie  compensation  to  be  allowed  an  Employee 
holding  a  position  \mder  SECTIOIT  156  of  the  Charter. 3236 

SENIORITY  rights  between  City  Employees  and  Employees 
of  Public  Utility  acquired  by  City,  \mdor   P.iBCTION 
125  of  the  Charter 3238 

SALARY  -  Do  Provisions  of  Budget  or  SAIvAKY  ordinance 
prevail  where  differences  exist  in  wage  SCAIJE  or 
title  to  position? 3239 

SCHOOL  BUILDIKG  -  Furniture  not  to  be  considered  part 

of  Cost  in  Computing  Construction  Fees  on..., 3242 

SECTION  125  of  the  Charter  -  Compensation  for  Platform 
Ken  and  Bus  Operators  wit  ;  M\anlcipal  Railway, 
under  £© 3243 

STATE  HOSPITj^L  -  Cliarges  against  County  for  Maintenance 

in  ■»•  of  Person  charged  with  Public  Offense 3245 

SECTION  172  of  the  CHARTER  -  Rule  adopted  by  Police 
Commission  concerning  Disability  Leave  v/ith  Pay 
conflicts  v/ith  the  Provisions  of .3234i- 


S  -  2 


SUICIDE  -  Destruction  of  Weapon  used  in 3247 

SALARY  Ordinances  concerning  certificated  Employees 
of  Board  of  Education  need  not  be  referred 
to  Board  of  SUPERVISORS 3248 

SIGNATURE  on  appeal  from  decision  of  Planning;  Cocml?- 
sslon  -  Can  'initial*  in  lieu  of  'full 
given  name '  be  accepted  as 3249 

SIDEWALKS  adjacent  to  union  SQUARE;   and  Construction 

of  SIDEWALKS  on  Park  Property 3251 

STOP  SIGHS  to  bo  placed  at  varlopjs  Intersoctions  - 

Power  of  the  Police  Cotnraission  to  cause..,.  3254 

SETTLEMEOT  AKD  FILIKC-  OP  CLAILIS  by  Public  Welfare 

Department  -  Procedure  in 3256 

SUFFICIENCY  of  Application  and  Notice  to  give  Planiiigg 

Corcaission  jurisdiction 3258 

SPRECKELS-IilURPIIY  SPECIAL  Deposit  -  Proposed  Expendi- 
tures for  Additional  Unit  to  SHARP  Park 
Golf  Course 3260 

STREETS  IK  ST.  MARY'S  PARK  -  Paving  of  Portions  of  » 
which  said  portions  are  now  occupied  as 
P&cks&jfs 3262 

SHOOTING  GALLERIES  and  Gas  R'^gulators  -  License  'gax  on 

(a  letter  not  an  opinion),...^ 3261-|- 

SUPERYISORS  -  Right   of  *  to  Subnit   Eudget  Ilatters   to 

Electors 3264 

SCHOOL  DISTRICT  -  Checking  of  Pay-rolls  of  non-civil 
service  Employees  of  School  District  by 
Civil  Service  Comraiaalon 3266 

STATUS  of  personal  property  owned  by  foreign  consuls  - 

Taxation 3266 

STATE  TAX  LIENS  against  City  Employees  -  Federal  and..   3267 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  -  Appointment  of 

Administrative  Adviser  of  the 3268 
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SUBPOENA  PERSOIIS  AIID  RECORDS  -  Right  of  the  Assessor 

to 3270 

SPRECKCLS-liURKIY  SPECIAL  Deposit  for  Purap  for 

Additional  Unit  to  SliARP  PARK  GOLF  COURSE  - 
Proposed  Expend! txare  from 3274 

SHERIFF  -  Should  Fees  paid  ■»  be  refimded  In  event  of 

Failure  to  SLRVE  Process 3275 

SOLDIERS'  AND  SAILQBS'  Civil  Relief  Act  upon  Real 

Property  Taxation  -  Affect  of 3278 

SECOIID  DEED  -  May  Tax  Collector  issue  a  *,    in  lieu 
of  a  First  Deed,  where  the  property  is  duly 
redeeraod  and  the  First  Deed  is  lost  before 
being  recorded. 3279 

STATE  -  Y/horo  property  is  SOLD  to  city  for  failure 
to  pay  tunnel  assessi^ient,  ney  city  execiite 
deed  to  itself  for  SUCH  SALE,  after  property 
was  deeded  to  the  «•  for  non-payment  of  taxes?.  3201 

SECTION  16  of  the  Enacting  Ordinance  of  the  San 

Francisco  Municipal  Code,  are  penalty  clauses 
nocessaty  to  be  added  in  ordinance  anondatory 
to  the  Code?  -  In  view  of 3232 

SERVICE  -  Military  -  Itoy  city  employees,  who  were 

inducted  into  railitary  service  before  conple- 
ting  their  vacation,  receive  any  vacation  pay 
for  period  following  their  induction  into 
military  service? 3283 

SECTION  7  OF  THE  CILARTKR  -  May  the  Chief  Probation 

Officer  appoint  a  non-resident  to  a  position. 

Tinder  •«•  ,  without  getting  priop  approval  of 

the  Mayor  and  Board  of  Supervisors  -  where 

there  is  no  current  eligible  list  for  the 

position  aiad  the  position  is  one  located  out 

of  the  city 3284 

SPONSORSHIP  FUNDS  -  WPA  -  Use  of  *  for  Engineering 
and  Inspection  costs  in  connection  with  the 
Development  of  the  Airport  on  Treasure  Island..  3286 
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STAHDS  -  Right  of  City  and  County  to  Perait  Use 

of  STRIXTS  for  Flowor. ••••.. 3290 

SUPERVISORS  -  Should  Clelns  for  rsBJaagos  arisinc  on 

accotmt  of  Partially  Filled  Tronch  by  Water 
Dojjartrient  ha  filed  with  the  Cont.rollor  of* 
with  the  Board  of... 3291 

SUPERVISORS  -  In  Re  Distribution  of  Relief  to  Indinents  - 

Power  of  Board  of 3292 

SPECIPICATIOKS  -  Deposit  on  Plans  -  Request  for  Refund 
on  Deposit  on  Plans  and  Specifications  after 
expiration  of  rotum  poriod  provided  in......  3293 

STATUTES  1941,  Chapter  090.    (SECTIOH  41034.5  of 

Revoniie  and  Taxation  Code.)  -  Rodeaption  of 

Tax  Sold  and  Tax  Deeded  Property...... 3294 

STATUS  of  Arthur  VL,  Brown,  Jr.  as  Supervisor  and 
Director  of  the  Golden  Gate  fir idee  and 
liiehway  District 3295 

STAKDARDIZIKG  WA0I2S  OF  PLATFORM  MF.H  on  Municipal 

Railway  -  WliBt  aay  be  taken  into  consider- 
ation in • 3298 

STRIilETS  -  Protest  of  lilaslon  Land  &  Cattle  Co.  a^alnat 
Asaessraont  of  Property  on  25th  St.  between 
Texas  and  Missoiurl. • 3299 

snow  -  Livestock  -  Grant  of  Punda  to  aid  in  the 

Conduct  of  •»  under  auspices  of  No,  lA  District 
Agriculttural  Association. ••.....• 3302 

STATUTE  OP  LBCITATIOTTS  -  Adjvifitnifmt  of  Cosij.ensation  of 

Teachur. 3303 

SALE  OP  PERSOHAL  PROPrJlTY  by  Board  of  Education 3306 

SE??ER  -  **Extra  Work"  Claln  Allowed  -  Oakdale  Avenue .....  3311 

SWEEPITJO  and  Clraning  of  Unaccepted  STREETS 3313 

SECTIOH  146  of  the  C^iarter  -  Interpretation  of  1940 

AnondFient  to...... 3315 

SECTIOi:  126  of  the  Charter  prevails  over  SECTIOK  26  of 
the  CV^rter  recardinG  SETTLK4EKT  of  clalns  for 
daraaces 3316 


S  -.  5 

SUHffiP.GED  LOra  -  Axxthority  of  Director  of  Public  Health 

to  Co2^ol  tho  Pilling  in  of 3317 

SUPERVI30RS  -  Board  of  -  Investigatlcan.  by  «•  of  activities 
of  other  Officials  rocarding  Caapalsn  for 
Ciiarter  Araendraent  Ko.  1., 3318 

SimSET  TUIIHEL  Ai^SBS.smiVI  "  Ref\Uid  of  »  paid  by  Qaspar 

Marohnic,  .•>................... .3320 

SUPERVISORS  -  Board  of  -  InvestiGstlon  by  *  of  Expendi- 
ture of  Moneys  for  Piibllclty  and  Advert  is  1i\g»«»   3322 

SECTION  145  of  tixQ  Ciiartor  -  Veteran's  Preference  xmder,  •   3323 

STATES  -  UI.ITED  -  Is  Personal   Property  of  Member  of  tlie 

»  Department  Exempt  from  Taxation •   3324 

STOP  SIGHS,  Erectlors   of • 3325 

STATE  RELIEF  ADJ;II'I£TRA70R  for  care  cf  Unenployablo 

ludlconto  -   In  llo,  A^:roeriDnt  "betwoon  P\*lic 

Welfare  CosKiiselon  and 3327 

SUBORDIIvATE  POSITIOIT  under  authority  of  fnction  156  of 
tho  C>ii.rter  -  In  Re,   Con^pensatioji  of  T,    J. 
r»yor ,   Painter,   transf  errort  to* , 3328 

SUSPESSIOIi  -  Autliority  of  the   Retirement  J^rjarti  to  Hear 

find  Act  on  Appllcntton  of  F:*.rnr!on  ?.  nd  ^olicenon 
while    under  Clriargeo  or 3331 

STATE'S   Claim  for  v65»82  SALES  Tax  -  Pia>llc  Pound.... 3332 

SHARP  PAIiK  TAXES  -  Fund  fi-oa  »hich  taxes  should  be  paid.  ..3333 

SPECIFICATIor.i  and  Coi.tract   for  STRiOilT  liuprovcncmt  Work  - 
Re,    Inclxislon  of  Provisior-s   for  Minimum  ^a^es 
ajTd  MaxlEiunt  Hours  in. 3336 

SElffiR  -   IHGLESIiaS  TERP.ACE  -  In  Re,   Construction   of  «• 

System. 3338 

SELP-OSHED  CARS  -  Airport  Employees  Driving  «  liable  for 

Damages  occurring  between  hoiae  and  work 3340 

STATE  GUARD  -  Leaves  of  Absence  to  Meabers  of  tlie 

Csli:  ornia 3341 

SUPPLEKETITAL  OPrKIOII  regarding  Lesality  of  Position  of 

Director  of  Educational  Publicatioiis... ...... ..  3342 

SAH  PRAi;CISCO  -  Crocker  Old  Peoples'  Horao  ~  Jurisdiction 

of  City  and  County  of 3346 


To  SUPERVISORS  -  BOARD  OF 

Right  of  Board  of  Supervisors  to  Provide 

in  Budget  for  School  Gymnasium. 3227 

Is  Successful  Candidate  in  Promotive 
Exanination  barred  fron  receiving;  any 
Increase  in  Pay  ^^nder  Section  71  of  the 
Cliarter 3232 

Assessment  on  Gates  Street  between  PoT;hattan 
Avenue  and  Dertial  Heights  Boulevard 3235 

(in  error  -  Removal  of  Present  Sidewalks  Adjacent  to 
written  Union  Square;  and  Construction  of  Side- 
to  Park    walks  on  Park  Property 3251 

Comm, ) 

Salary  Ordinances  concerning  certificated 

Eiaployees  of  Board  of  EducaLion  need  not 

be  referred  to  Board  of  Supervisors 3248 

Publication  of  Annual  Budget  and  Appropri- 
ation Ordinance 3261 

Paving  of  Portions  of  Streets  in  St.  Mary's 

Park  which  said  portions  are  now  occupied 

as  Parkways 3262 

Right  of  Super^Fisors  to  Submit  Budget 

Matters  to  Electors 3264 

In  viev;  of  Section  16  of  the  Enacting 
Ordinance  of  the  San  Francisco  liunicipal 
Code,  are  penalty  clauses  necessary  to  be 
added  in  ordinance  anendatory  to  t  he  Code?  3282 

Assessment  and  Taxation  of  the  Laurel  Hill 
Cemrter^?"  Association  Propert; 3287 


Rerund  of  E-epoait  paid  to  V*7ar  i-iomorlal 
Trustees  for  use  of  Opera  House, 3209 

Right  a  City  and  County  to  Permit  i^so  of 
Streets  for  Flower  Stands 3290 

Power  of  Board  of  Supervisors  In  Ro 
Distribution  of  Relief  to  Indigents.. 3292 

Status  of  Ai*thur  M.  Brown,  Jr.  as  Super- 
visor and  Liiroctor  of  the  Golden  Gate 
Bridge  and  Highway  District 3295 


To  SUPERVISORS  -  BOARD  OP  (2) 

Protest  of  l^ioalon  Land  ^  Cattle  Co.  against 

Assesanent  of  Property  on  25th  Street,  botwoon 

Texas  and  Missouri  Streets.*.. .».. ......3299 

Islals  Creek  Reclaraation  District  -  Cancellation 

of  Taxes/ 3305 

Porfeitiire  Clauoe  in  Raker  Act,, .....3307 

In  Re,    Investication  by  Board  of  Suporvlsors 

of  activities  of  othor  Officials  regarding 

Canpaign  for  Charter  Anendnont  Ko,   1....... 3318 

Invest Ij^at ion  by  Board  of  Supoi-nrlaora  of 
Ijtpcndituros  of  licneys  for  Publiclt:-  and 
Advertising.  •••.. 3322 

In  Re,   Agreonent  between  Public  Welfare  Ooran- 

isEion  r.nd  ?;t«te   Relief  /idrilr.lstrator  for  care 

of  tJnenployable  Lndigelstis,,.  .,...,,..,..,..... ..    3327 

In  Re,    Reduction,    dv^ring  flscRl  v-**^^**    ^-    Amounts 

charged  Municipal  32rrDloyces  far  Maintenance 

(To  PITfAlfCE  CO'-TNtlTTEfe  of  Board) 3329 

P&yaent  to  Chaaiber  of  Comncrce  under  Contract 
entei'ed  into  for  Publicity  and  Advertisinc   (to 
Pli^AKCE  COinaTIXi;  of  Board) 3343 


To  SUPEI{I??TEHDE]I?  OP  SCHOOLS 


Position  of  Director  of  Educational  Publications  is 
niecal S339 

Stipplonental  Opinion  Regardirig  Locality  of  Position 

of  Director  of  Educational  Publications 3342 


TRANSPORT  LEASE  at  San  Francisco  Airport  - 

Modification  of  United  Air  Lines 3219 

TRUST  -  Refvmd  of  Moneys  held  in  Trust  by  Central  Permit 

Bureau. ....»......••• o23o 

TRANSFERRED  from  the  Fire  Department  to  the  Purchasing 
Department  by  virtue  of  the  Charter  of  January  8, 
1932  -  Re:  Right  of  an  Employee  of  the  Purcliasinc 
Department  to  Receive  Retireiaant  Benefit  as  a 
Fireman  when 3237 

TITLL  TO  POSITION  -  Do  Provisions  of  Budget  or  Salary 
Ordinance  Prevail  where  Differences  Exist  in  VVace 
Scale  or. • 3239 

TAXES  on  TOBACCO  -  Defense 3240 

TAX  on  Imports  from  a  Poreicn  Government 3246 

TUGS  A1:D  BARGPJS  -  Assessment  of 3263 

TAX  -  License  -  on  Shooting  Galleries  and  Gas  Regulators 

(a  letter,  not  an  opinion) , 3261^ 

TAXATION  -  Status  of  personal  property  owned  by  foreign 

constils 3266 

TAX  LIEIIS  against  City  Employees  -  Federal  and  State,..,  3267 

TAXATION  -  Affect  of  Soldiers*  and  Sailors'  Civil 

Relief  Act  upon  Real  Property  * 3278 

TAX  LEVY  -  TRANSFER  of  funds  appropriated  for 

Exposition  in  1940-1941  Budget  and 3280 

TUNNEL  ASSESS>5E1IT  -  May  City  execute  deed  to  itself 
for  such  sale,  after  property  was  deeded  to 
the  State  for  non-pay aent  of  taxes?  -  TiYhere 
property  is  sold  to  City  for  failure  to  pay 3281 

TREASURE  ISLAIS  -  Use  of  WPA  Sponsorhsip  Funds  for 

Engineering  and  Inspection  costs  in  connection 

with  the  Development  of  the  Airport  on 3286 

TAXATION  of  the  La\irel  Hill  Cemetery  Association 

Property  -  Assess  and 3287 
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TRUSTEES  -  WAR  MEMOfilAL  -  Rofund  of  Deposit  paid  to 

»?ar  ^norial  Trtistoea  for  use  o£   Opoa  House* •••5289 

TRIIKCII  -  PAhTIALLY  FUJ.KD  -  ShOT.ad  olalias  for  danaGOS 
erlsinG  on  account  of  ej-  bj  v/ator  liepartnent 
be  filed  with  the  Controller  or  with  the 
Board  of  ^upervi sors, 3291 

TAX  SOLD  ittfD  TAX  DEEISLD  PKOi'KRTY  -  Statutes  1041, 

Chapter  890.   (Section  4101,5  of  Revenue 

and  TAXATION  CoVE.) 3294 

TWEI4TY-PIFTH  STRLET  between  TBXAS  and  Missoxirl  Streets  - 
Protest  of  Mission  Land  ;<:  Cattle  Co.  against 
Assosszaont  of  Property  on. ..•  3299 

TEACITER  -  COHPEKSATIOii  OF  -  AdJ\istnent  of  •> 

Statute  of  Limitations ••••  3303 

T  AXES  -  CAHCi-LIJlTIJ!-:  OP  -  Islais  Creek  Reclanation 

District S305 

TRAIISCKIPTIONS  -  Reporter's  -  Preparation  of  Copies 

Thereof.... .••..•.••...... 3312 

TUNTJEL  ASSESSMENr   -  Sionset  -  Rofxmd  of  *  paid  by 

Caspar  i^arohnic» ....••....•... 3320 

TAXATION  -  Is  ?ersoiial  Property  of  ^aber  of  the  United 

States  Department  Exeiapt  f rosi. 3324 

TAXATIOK  -  Exempting  of  Kon-Proftt  Huralng  Collsfje 

fras. 3330 

?i\X  -  Public  Pound  -  state's  Clain  for  (?65.82  Sales  Sax«3332 

TAXES  -  SliARP  PARK  -  Furxl  froo  vrbSch  taxes   should  be  r'aid.3333 

TICKETS  -  Park  -  L^strtictlon  of  Ride....... 3334 

TERRACE  -  IHGLESIDE  -  Sewer  System  -   In  Re,   Construction 

of 3338 

TERM  -  In  Re,    Conraenceiaent   of  Terci  of  Honorable   Melvin 

I.  Cronin,   Judge  of  the  Jiunicipal  Court ..,.3344 


To  TAX  COLLECTOR 


May  Tax  Collector  Issue  a  second  Deed,  In 
lieu  of  a  first  Deed,  ivhere  the  Property 
is  duly  redeemed  and  the  First  Deed  is  lost 
before  be.1  ng  recorded 3279 

Where  property  is  sold  to  city  for  failure  to 
pay  tunnel  assessment,  may  city  execute  deed 
to  itself  for  such  s  t-le,  after  property  was 
deeded  to  the  State  for  non-payment  of  taxes?. 3281 


To  TTffi  TRUSTEES   OF  THE  M.   H.   DE  YQUITG  IJEMORIAL  ?.IUSEUM 


Loaves  of  Absence  to  Konbers  of  the  California 

State  Giiard 5541 


u. 


UJIITED  AIR  LUTES  TRANSPORT  LEASE  at  San  Francisco 

Airport  -  Modification  of 3219 

UNION  SQUAltE;   and  Construction  of  Sidowalks  on  Park 
Property  -  Removal  of  Present  Sidewalks  Adjacent 
to 3251 

UNITED  STATES  GOVERNMENT  -  Right  of  Civil  Service 
Comnissloner  to  continue  to  hold  office  after 
beinc  called  to  IHity  as  a  Naval  Officer  xinder 
the 3272 

UNIT  TO  SHARP  PARK  GOLB  COURSL  -  Proposed  Expenditure 
from  Spreckels-Murphy  Special  Deposit  for  Fuiap 
for  additional 3274 

USE  of  WPA  Sponsorship  Funds  for  Engineering  and  Inspec- 
tion costs  in  connection  with  the  Development  of 
the  Airport  on  Treasiire  island 3286 

USE  OP  OPERA  HOUSE  -  Refund  of  Deposit  paid  to  War 

Henorlal  Trustees  for  3289 

USE  OF  STIiLTTS  roR  FLO'.TLR  STAl^DS  -  Right  of  City 

and  County  to  Pomit 3290 

UNACCEPTED  STREETS  -  Swooping  and  Cleaning  of 3313 

UNITED  STATES  DEPARTKt-lTT  -  la  Peraonal  Property  of 

iieiabor  of  «  exempt  fron  Taxation 3324 

UNE'MPLOYABiX  IKDIOEOTS  -  In  Re,  Agreonont  bctweeii  Public 
Vifelfare  Commission  and  State  Relief  Adni?>lstrator 
for  care  of 3327 


QC 


V. 


VACATION  WITH  PAY  -  Riclit  to 3221 

VACANCY  IK  SALE  CLASS  -  Rule  of  Civil  Service  Comm- 
ission permit tine  the  Advance  during  the  Year 
frord  Salary  less  than,  to  at  least  the  entrance 
salary,  in  Filling  a  *,  does  not  VIOLATE 
Section  71  of  the  Charter 3229 

VACAlICIIiS  in  Apartment  Ho-ases  -  Garbage  Kates  with 

respect  to  •.....«•..**•••.••• •«••.•..•..••  3240 

VACATION  -  Is  employee  who  resigns  entitled  to  be 

paid  for  *  wnen  a  request  for  a  vacation  prior 

to  resignation  v/as  denied... 3259 

VACATION  PAY  for  period  following  their  induction 
into  military  service?  -  May  city  employees, 
who  were  inducted  into  military  service  before 
co'spleting  their  vacation,  receive  any 3203 

VOTKR  to  retain  Privilege  of  VOTING  ~  Right  of 

Absentoe  Registered ....•••• 3207 

VACATION  WITH  PAY  -  Right  to 3300 

VACATION  PAY  -  General  Right  to 3309 

VIOLATION  of  the  provlslona  of  thio  iiatch  Act  -  Is 

th©  Collection  of  Contributions  from  Municipal 
Ijaployoes  a.... 3314 

VETERAN'S  Preference  under  Section  145  of  the  Charter. 3323 


w. 


WARRANTS  -  Disposal  of  «  of  John  P.  Grasor, 

former  enployee  of  the  Controllor*s  Office  - 
Withdrawal  of  Coi-itributions  from  Retirement 
System.. 3234 

WAGE  SCALE  -  Do  Provisions  of  Budget  or  Salary 

Ordinance  prevail  wliere  differences  exist  in  ic- 

or  Title  to  Position? 3239 

WEAPON  used  in  Suicide  -  Destruction  of 3247 

WELFAR}:;  DEPARTMENT  -  Procedure  in  Settlement  and 

filing  of  Claims  by  Public 3256 

WARREIT  vs.  SAIiUELS,  Municipal  Court  Action  No,  154327; 
Judgment  for  yllQ-S'?;   Levy  under  C.C.P,  Sec.  710; 
Withdrawal  of  Contributions  Pay  Warrant  No,  23746 
$110.23;   (3  other  cases  concerned,  see,  Myrick, 
Girton,  Mercantile)   Procedure  to  be  followed  in 
said  cases 3285 

WPA  SPONSORHIIP  FUNDS  -  Use  of  »  for  Engineering 
and  Inspection  costs  In  connection  with  the 
Development  of  the  Airport  on  Treasure  Island....  3286 

WAR  MEMORIAL  TRUSTEES  -  Refund  of  Deposit  paid  to 

»  for  use  of  Opera  House 3289 

WATER  DEPARTMLNT  -  Should  clains  for  damages  arisirig 
on  account  of  partially  filled  trench  by  * 
be  filed  with  the  Controller  or  v?ith  the  Board 
of  Supervir: ors 3291 

WAGES  OF  PLATF0RI4  UEN  on  Mxmlcipal  Railway  -  miat 

say  be  taken  into  consideration  in  Standardizing,.  3293 

WItHHELD  PAYMENTS  -  Should  Final  Payment,  authorised 
by  Certificate  cf  Acceptance,  bo  withheld  pend- 
ing Disposition  of  Claims  arising  in  connection 
with  Performance  of  Contract? 3304 

WI!TD'35i-CLEANING  SPJIVICE  -  Contracts  for  Janitorial 

and 3308 

WOPJK  -  EXTRA  -  Claim  AlloT;ed  -  Oakdale  Avenue  Sewer .,.  3311 

WORKME!T»S   COMPEJrSATION   nif-JFJlHCE  Requirements  by 

Central   Permit  Uiireau. , 3319 

WARRAITT  CLERK  -  BOND  AND  -  Deposit   of  Moneys  from 

IJiinicipal  Railway   Revolving  Fund  with 3321 


g.    (con.) 


WET^PARE  COLanlSSloli  and  Stato  Roliof  Adnlnlatrator 
Tea*  cara  of  Unoaployabl©  Indlconta  -  In  Tio, 
Acrsoaent  between  i^ublic. .♦,.• ..,.,....,.. .3327 

WAG121  -  MDs'lJruil  and  MaxiiiTiin  Ko-ars   in  Specificationa 
and  Contract  for  Stroot  Inprovei^nt  WORK  -  Ka: 
Inclusioii  of  frovislona  Vor  Minimis,  •...•,,,.,,.  ,3336 

WOKK  -  Airport  anployooa  driving  Self- Owned  Cars 

Liable  for  Da^tiaaea  occurrinr^  between  hone  and.  ...3340 


To  WAR  ^ffiMORIAL  -   BOARD  OF  TRUSTEES 

B  oards  and  CotrLnlsslons   -   Pov/er  to  Appoint 

Member  aa  Employee 3225 


TO     WELFARE  DEPARTKIiM'   -   PUBLIC   - 


Proc©d\ire   in  Settleraent  and  Piling  of 

Clalns  by  Public  Welfare   Dep&rtnient 3255 

Is  tiie  Collectiori  of  Contributli^tafrc«a 
Municipal  Enployoes  &  Violation  of  tha  pro- 
vislona  of  tho  Hatch  Act? 3314 

In  Re,   Agreenont  betwoon  Public  Welfare 
Conmlaalcsi  and  State  Relief  Adnlnistrator  for 
C8X>e  of  Ifcenployable  Indigent  a 3327 
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J&ixu&ry  6,   1941. 


ft9M|86Tl      In  H«,   Modifiofition  of   Urilt^ed 
Air  Liri«a  'pTfiruBport  Lefts*  at 
San  ?P&ncleco  Airport, 


Daar  Slrst 

You  have  su'oTsltted  to  sio  a  copy  of  a  Hewlutlon  vhleh 
your  Board  desires  to  pass  and  w^ich  provides  for  the  —  ':'*  ca- 
tion of  t  le  leaae  entered  Into  between  the  City  and  tlu      d 
Air  Linea  Transport  Corporation  wJiei^by  certain  px»oport^  t*w 
Mills  Field  «as  leased  to  tue  Corporation  en&   on  w  Ich  t;.:e  City 
agreed  to  construct  a  building:  to  cost  not  less  ti  an  350,000«00» 
it  being  stipulated  In  the  lease  th»t  If  the  bullilH  rt^,  w;  Icii  was 
to  be  erecttd  according  to  plana  and  specific'  "   ?  nrjtually 
ej^recd  upon  between  the  fubllo  Utilities  Cor        and  the 
corpoiration,  cost  suire  tlian  4350»000«00  the  cor. -oration  w  uld 
pay  the  excess  price  of  ccrstruction  over  the  -'um  of  ^560, 000,00. 

Yon  advise  wa  thmt   sine*  tbe  exetmtlon  of  the  lease 
tne  Corporation  h&s  Modified  its  plans  for  the  bull  *        .^iw 
dealras  a  building  to  be  oonstruetad  at  a  cost  of  f.  iy 

1860,000.00;   that  the  Corporation  is  wllllri£  to  e::rcc  i,.'x^,  if 
tha  City  cor.trlbute  an  additional   IjO, 000,00  towaiHi  t.e  conatnic- 
tlon  of  tiia  bulldlne  -  that  is,  a  total  of  ;400,000.00  -  the 
Corporation  will  pay  the  belance  of  the  cost  of  t  :e  building 
soEkd  the  additions  1  ImproTetaents  conteziplated. 

You  ask  to  be  advised  as  follows t 

1,  If  the  lease  raay  now  bo  laodlfied  .<  Ithout   tise 
taking  of  new  bids  to  cover  tne  neceo.&ry  ci-S!i.  es   in  the  lefete; 

2,  Has  your  Co^dL&Blon  the  ri^t  to  a|p:*ee  to  the 
aotliflctttion  without  tha  approval  of  thw  Board  of  ^Supervisors, 

There  can  b«  bo  question  t^lat  If  the   sutVGested  nodi- 
flcations  are  to  tt.e  adhnmta^e  of  t.e  City  t^.e  lease  !a«y  be 
modified  for  the  reason  tliat   In  the  negotiations  which  fomed 
the  basis  for  the  original  lease,  matters  were  overlooked  which 
should  now  be  taken  into  consideration*       The  City  is  not 
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••topp*d  fro-T?  eontlnulng  jnegotlations  cjidyif  th«   B«id  n«go-> 
tltttlous  aro  urou^ht  to  a  a«ti8faotoz*y  con«Iusloxiy  from  othbodflag 
tiera  in  an  aaMiuiaont  to  th*  lei^s«« 


X  am  of  the  opinion  trtct  nueh  sssendsMnt  to  th«  !•««• 
eould  be  ri&do  without  ti^e  neeaflsitj  of  t«kin£,  ti»v  bids*       In 

support    of    t     Ie    V-   )-. el    ;!..,!  .v;;    I    clir-ftct    vnv.r    ».t.t*ntion    to    thO    OAft* 
<>^  ^--fe  Ai  ^  210  Cal.   348. 

In  triis  Ci-  -  -   _--      — -,:-  :,   oil  cosapetitive 

bida,   into  a  outrect  wltn  v.  ah  to  do  certain 

dr«dsln<j.        Aa  IIjc  work  pre,-: _  i.i.ae:'t kilned  tx.A.t  tho 

manner  in  «:  ioh  ti^i  work  wtae  being  porror:£^4  in  accord^tmce  with 
the  tentt  of  t^^e  u>.   trAct  w&a  preventing  the  uae  of  ceitAin 
beachee  and  obst:  U;e  u»e  of  certain  «treeta«       l<e£:otia- 

tione  were  wulert. — _w  ..  jtveen  the  ropreeentat  Ivea  of  the  Cit; 
ajod  the  Qotipeui^  to  cr.aure  tr^  i^tuod  of  doi.^  the  work.       A 
aatlsfaetory  axvaniiersent  wae  arrived  at  tuid  it  was  ai^r©^*'   t    ?  t 
tim  Tirm^LtiQ  Cimimnj  would  be  paid  c^rt^ln  additional  ^ 

w.loh  would  CO  .^enaete  it  for  tiiO  iticreaaod  cost   in  do—  ,.   

work  under  the  modified  plan.  i*ho  o^reer^nt  w&e  oral  and  no 
bide  were  taken  for  tae  additloriaOL  work  altr^ouch  the  contract 
was  »vibeeq oentiy  ratified  by  the  Cit/  coonsel. 

The  Ciiarter  of  Lmig  beaeh  contains  a  aeetion  to  thft 
effett  that  all  contracts  shoaid  be  let  under  co-ipetitlve  bidding 
to  tne  lowest  rcSi^oasible  bidder.        <$hen  t^^e  laodlfled  work  was 
perforswd  the  City  refused  pay»ent  for  the  increased  cost  tixereof 
in  the  amoxuit  of  eoae  |17«000«00.        In  dlaposir^;^  of   th«  soattt^r 
the  wourt  ealdi 

"The  charter  of  t'ne  ^ity  of  Lor.'-   ri*<^<'h  lays  down 
the  general  requir«n»nt  th^t  all  oo.  ,   except  && 

otr.erwi«e  px^vlded  in  the  charter  or    .>^;     >.  ,.  r&l   law, 
must  be  laade  by  the  city  -Aanagftr  with  tl)e  lowest  rcapon« 
eible  bid^r*        In  the  Instant  cb&&,  the  contracts  vers 
nade  without  the  letting  of  blhs,       l*lii«  f&ct  renders 
them  void  unless  they  eosse  within  aosao  exce-*      -  to  the 
rule   aet  forth  above.       Ti^ere  are  two  well-  ^ed 

exceptions  Wi^ich  are,  we  think,  applicable  o^  u  .^a 
situation. 

"Tl'ie  first  exception  is  founded  on  the  fact  that 
s<»ietijaeslt  i»  undesirable  or  isipossible  to  advettise 
for  bids  for  v>«^ticular  work.       In  sucu  c&a&s  tue  stat- 
utory re<|Liirenent  is  dee.ied  not  to  apply.        In  2  I>illon 
«ci  Municipal   ^drpuratlons,    1199,   S6ctlc»i  802,    the  law 
ie  thue   eti-tod:      'It  i.ae   beeu  i^eld  that  wncre  co-ipetitive 
proposals  work  an  incongruity  snd  are  uiiavailinf;  as 
affect irig  the  flrtal  result,   or  whercj  they  do  not  produce 
any  advantage  •    •    •   or  it   is   prcctlcally  iapoeeible  to 
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tibtAla  what  Is  required  ^nd  obs  rr*  suoh  fan^,  a. 
itatut-*   ^^-^      '-"■        r-j-:p«tltivc  bidding;  does   not   epply,» 
Cmr  c  'ov«d  thJL»  doetrln«.        (Ceses  cited. } 

Tbm  rfcujijii  i«jji'  t...o  t --- -^  '.rm  !•  fully  diecu»«ed  In  th« 
«&8«  of  Ijfcrlttt  O^al  •  V.  Mayor  ate,  of  i.ow  "Stork, 

55  M.Y.   309,   «h«r«  rt   »«y»Tp*'^9)«     T2oMi>«tltiv« 

•ffers  or  bids  have  er  object  but  to   Ineor*  •emioaqr 

and  axolude  favor  It  ia^  ^i%k  corrupt  1  am  Ln  the  furtiiaiiing 
of  labor,  aervicee,  property  «ad  isaterlals  for  the  uaee 
of  tiie  city.  This  was  the  purpose  and  the  ordy  pui*po«e 
of  the  frbT.ers  of  the  statutes,  and  mien  th.ey  i^&ve  thia 
effect  riven  to  tijem,  n-t  ■  further  is  needed.  Ti^y 
are  not  to  havosuoh  a   c  tion  &»  to  defeat  this 

purpose,   to  isipede  the    »ij ^*«^  a/td  regxiiar  progreos  of  the 
public  bu3ii;ess,  or  to  deprive  t>  a   inhabitanta,   even 
teisporarily,  of   those  things  necessary  and  indispe<isable  to 
their  sabsistenee,  their  bs&ltlx,   or  the  security  and 
protection  of  their  porsons  or  property.       Contingencies 
aay  arise  vben  services,  materials  and  property,  above 
tlM  prescribed  value,  aay  be  insedietely  needed,   and 
•here  competitive  offers  and  written  exx tracts  vu-.xld  be 
unserviceable  or  iapoasible.        In  such  a  ca&e  the  statutes 
would  not  kipply,  because  such  fipplic&tlon  could  not  l^ve 
been  intended.  *" 

In  the  Instant  case  it   is  quite  dear  that  unless 
the  entire  leasing  o<ji. tract  was  iU>rogated  it   would  be  i^»cftsible 
for  anyone,  except  tl.e  lessee  na^^^  in  the  lease,  to  bid  on  any 
jBodlf led  lease  for  tl^  reasc^x  that  the  lessee  r^asd  in  the  lease 
could  not  perforst  a  part  of  the  ter^s  of  t/i^e  lease  and  U.en 
leave  a  ne«  party  to  perfora  the  rest  of  it. 

Therefore,   I  «a  of  the  opinion  ti^iat  the  lease  matj 
be  modified  without  new  bids. 

This  briiwfs  us  to  the  sec  .ind  question  -  wi;et.  ti-  t'.-c 
Public  Utilities  Cosfi^iission  has  the  riijht  to  agree  to  t;  t 
Modifieation  without  tn»  consent  of  tne  Board  of  ^aiwrvieors. 

The  lease  in  question  was  made  by  the  City  and  C.-imty 
of  San  ?ranclsco  under  a  proper  ordinance  of  the  iioard  of  ^up» 
erviflore.       This  beirvg  the  case,    I  aat  of  the  opinion  that   ihe 
better  practice  would  be  to  have  tjve  i»oard  of  -upervlaors,  by 
proper  ordlr.anoe  or  resolution,  concur  in  the  aodificstion  of 
the  lease  at:reod  upon  by  tae  CansniBslon. 


You  nee   trerelore  adVlcAd  ti»%  th«  Mas*  Bttjr  be 
oodirisA  m§   cug^evted  by  tu«  aaapttea  «f  tM  proper  r«»«lu«ien 
by  yo>ur  C(»gasal8»lon  and  Its  approy&l  by  trx«  **o«rd  of  "^upenrlsora* 

Very  truly  youre. 


To  ti^e  • 

Publie  <itXlitlee  Cotsalselon. 

Cojjy  to  - 

tije  Controller, 


n 
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JaniAry  7,  1941  • 

SUBJECT!      District   AttoMMiy**  S«or«t  Fund* 

D««r  Slrt 

W«  harm  jovop  request  for  «n  opinion  r««<llng  aji  foXlavai 

"Yoxir  opinion  la  requested  ass  to  the  Controller'e 
legel  responelblllty  for  tr^  atidit  o£  ti  e  i'lstrict  Attomey»e 
Secret  Fund** 

Of  IS  J  on » 

It  Is  our  opinion   that  bill   No.   9120,  »   362S, 

providlr"  for  t^.e  *'i8trlct  Attorney's  Cecr^t  Fu>  .    r 

operative  or  effective  «8  a  re  "tilt  of  the  adopticMi  of   fciae  Cxjirter 
of  1S32.       V;«  find  thftt  Section  8  of  the  Ciiarter  provideet 

•Ail  ortiiinenoes  or  resolution*  in  force  at  the  tlsxe 
t>l«  cr;&rter  takes  effect  and  not  incois intent  tberewitii 
ei.all  coiitinue  in  force  until  ajaciuiod  or  repealed." 

The  ordlnaiwt  hereinabove  referree  to  we  believe  to  be 

inconsistent  with  the  provisions  of  Section  29  of  the  0 vartsr  now 
in  effect.        Section  29  of  our  present  c:  arter  cortclns  a  provision 
for  a  District  Attorney's  Special  Fund  md  mi*kea  no  provision 
whatsoever  for  s  secx^et   f^jind.       v,e   csn   find  no  state  law  with  any 
such  provisicm  nor  riac  the  Attorney  vieneral  rendexMnS  any  opinion 
on  ti-e  'Sfctter  of  a  i>istr:ct   Attorney* p  ^.ecrct   i  unci   in  any  ot.:or 
county. 

We  are  of  the  oplnicai  tixat  the  -istrivt   Attorney's  Secret 
Fund  is  in  fact  a  special   fund  such  un   is  referred  to  in  Section  29 
of  tne  ^.'harter  and  a«  such  e   cpocijil  fund  is   subject  t     audit  by 
the  Controller  in  the  manner  set  forth   in  said  Section  29.        It  !• 
to  be  not«d  that  Faction  29  of  the  C  .nrter.   Insofar  as  tne  audit 
of  a  epecira  fund  is  concerned,   is  practically  identical  tlth  tliC 
provisions  of  Section  4508  of  the  i'olitlcal  Code  which  Is  operative 
'   j:*o.<ghout  tae  it  ate. 

It   Is   ofur  opinion  that  thoro   Is  not  now  any  provision  in 
law  for  tr.e  i-iptrlct   fttomey'a  .  eoret  F^md  in  tnis  uity  ^nd  Co^uity 
and  that  the  ^Iptrlot   Attorney**  Special  Fuirf  is  subject  to  audit 
by  the  Controller  in  ti*e  aianner  set  forth  in  Section  89  of  the 
'"-arttir. 

Vejpy  tr\ily  yours, 

#7 


To  ti>e  Coritroller* 


usse 
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Juatmrj  e,   1941  • 
SUBJECT}  Right  to  VaoAtion  with  Pmj* 

I'VAr  sirt 

•Ehi*  will  acimowl»dg«  receipt  of  your  r«q\i«st  for  an  opinion, 
as  follows t 

RgQiUBST 

"Thero  la  bofora  ua  pay  warrant  No.  14293,  Doewa- 
bor  15,  1940,  117.58,  two  days'  paj  at  410.00.  The  tiaa- 
roll  for  that  parlod  is  inarkad  Vaoatimi  for  Daewnbor  2 
and  3.  He  retired  on  r«oember  4,  1940,  per  the  Hetire- 
■aat  System. 

"He  was  paid  November  30,  1940,  for  tan  days  - 
pAj  imrrant  Mo.  13567,  ^92.90.  The  tlmeroll  for  that 
period  was  marked  olck  Leave  with  ray  for  two  daya, 
Jloyead>ar  18  aztd  19,  and  Vaeation  for  el£;ht  days,  Sot«sh> 
bar  20  to  22,  InoluaiTS,  and  Now«Bi>er  25  to  29,  inclu- 
sive. 

"May  we  have  your  opinion  as  to  whether  or  not 
jaaas  Dinie  Is  entitled  to  the  vaeation  allowance  re* 
fenred  to  herein." 

OilNIOB 

Section  151  of  the  Charter  providea  as  follows s 

"ISvery  p*r»<xa.  eciployed  In  the  City  and  Qounty 
service  shall,  after  one  year's  service,  be  allowed 
a  vacation  with  pay  of  two  calendar  weeka.  annually, 
aa  long  as  he  continues  In  his  eaplosnaeni." 


¥ 


It  will  be  observed  that  no  specific  period  of  time  in  the 
year  ia  apecified  for  the  taking  of  a  vacation  by  an  eiaployee.  The  de- 
tennlnation  Is  left  to  the  discretion  of  the  department  heads  to  desig- 
nate the  period  when  any  particular  vacation  oiay  be  taken. 

Here  Janea  Dhue  was  allowed  ten  days  vacation  with  pay,  the 
last  two  days  of  uTiloh  were  Peoenber  2  and  3,  1940.  At  this  tioe  he 
was  still  an  employee  of  the  City  and  Cotuxty  of  San  Francisco  and  as 
such  entitled  to  receive  for  the  year  1940  two  weeks'  vacation  with  pay 
at  such  period  as  might  be  deslenated  by  his  department  head.  His  total 
period  of  vacation  with  pay  during  1940,  Inclxiding  the  two  days  here  con- 
cerned, did  not  exceed  the  "two  calendar  weeka,  annually"  allowed  by 
the  charter.  Thia  general  subjeot-aatter  has  heretofore  been  discxissed 
in  my  opinion  dated  June  20,  1940,  entitled  "hlght  to  Vacation  with 
Pay",  to  which  I  refer  you  and  which  opinion  is  iiex^by  confirmed. 


Ib'iiO 


#8 


Yoa  •!►•  tiMrmtov  adTl»«d  that  J«a«s  Eteu*  !•  •ntltled  to  to« 
paid  for  th«  vae&tion  allowed  hla  by  hl»  d«parta«at  head  on  r«o6Rd3«r 
2  and  3,  1940. 

Respaotfully  subalttad. 


Gin  AWCRKSY 
Controllar 


#9 
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January     13     1641 


SUBJECT I     Do«8  Sbi«f  of  Polled  hav«  authority 
to  .rraiit  per»lt»  referred  to  in 
pararapli  10  of  Secti«i  35  of  th« 
Clukrtsr? 

a«atl<»B»ns 

Thla  »lil  aciajo*ied««  p«oaipt  of  your  request   for  an  opinion 
aa  to  wliathar  tha  par^aita  refarrad   to  In  F&rapra^h  10  of  Section  35 
Of  tlia  charter  iiiust  ba   .rrantod  Uy  tha  CJalaf  of  roiiea,   or  whather  tha 
Foliaa  CoaBBl»«lcm  ^ossassaa  this  ^owar  a»  ^irovidad  for  in  tha  oKl 
char tar* 

0  P  I  M  I  0  « 

Pararaph  10  of  Saction  55  of  tha  ohartar  prrovlda*  aa  follows  j 

"Tha  chief  of  ^iolica  say  rafuaa  to  iaaua  any  parait  that  la 
subject  to  polica  departroant  invaatigatloa  and  Isaoanoa,  If 
it  aii-ll  a,.i.©ar  that  the  ch  .ractar  of  tha  bualnaba  or  tha 
applicant  raquaating  such  ^anait  doaa  not  warrant  tha  issu- 
anca  tnaraof,  or  he  r^ay  ravoke  any  aueh  i*rait  aa  aoon  aa 
it  ahall  appear  that  tha  busineas  or  calling  of  tha  ^eraon 
to  whom  it  waa  grantad  i«  concactad  in  a  diaorderiy  or  ia- 
propar  Kanner,  or  that  tha  place  in  which  the  businaea  la 
aonductad  or  saintainad  is  not  a  i)ropar  or  suitable  P  »ca^ 
in  which  to  eonduofe  or  saintain  aueh.  buainess  or  calling. 

The  ian^'ua>:e  aforas»antionad  leaves  no  doubt  that  it  was  the 
Ohiaf  of  i'olice  to  whoa  the  power  to  >?rant  or  deny  persuita  as  therein 
related  was  to  be  vaated.  True,  it  is  atated  in  a  somewhat  negative 
*ay  -  tut  none  the  lass  the  intent  ia  clear,   »hen  it  ia  stated  that 
"the  QlAcf   of  .olice  £.iay  rofuae  to  issue  any  permit  -^   -  it  is 
necessarily  iia^lied  tiuit  ha  laay,  on  the  ot^icr  hand,  issue  or  grant  the 
penait  ahould  he  find  the  conditions  warranting  it,  And  of  course  it 
tma  alwaya  been  the  rule  that  officers,  boards  and  officials  of 
Kunicipalitiea  not  only  have  aueh  powera  as  are  distinctly  conferred 
upon  thea,  but  those,  as  wall,  as  are  necessarily  ia*^lied, 

18  Gal,  Juria  "Municipal  Corp,  Sec.  250,  Page  974 j 
S  McQuillan,  "Huniclpal  Corp,  Sec,  61»,  Page  191. 


Pag«     2, 


You  arft,   therefor*,   ftdvlaod  that  uiici«r  the  new  charter 
the  ^o^er  to  ^f^rant   the  permit*  referred  to  in  Farajrrai^h  ID  of 
Section  55  of  the  Charter  i«  vested  in  tlM  Chief  of  ii'oXiae  alone* 


Bespectfuilj  subaiittecl« 


fifrTFToiiSir 


tiiiu  i^Oiwiai^  coau4issio» 
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January       13       1941 

SUtJnx*Tt  horn*  Board  of  A^i^«als  ios«  Jurl8d.letion  to 
D«t«riRin«  k^^^etkl  trhere  I>«pAZ'toa«nt  appealed 
£roak  aska   to  h&v*  M^^tter  referred  baok  to  itt 

C^ntlftisent 

7hl»  vlll  aok&o«l«dg«  Vdo«li^t  af  yuitr  request  for  «Ui  oi^irilon 
wherein  you  a«k  whether  tbm  B  o*rd  of  Ap^^e&le  loses  Jurlsdleticm  to 
detemine  en  appeal,  «li«re  the  Bepart&eut  wkoae  ruling  la  appealed  from 
asks  that   the  subject  iattcr  Involved  in  the  appeal  be  referred  back 
to  it? 

0  f   I  i   1  0  J 


The  duties  of  the  Board  of  Per^nit  Ap^jeals  are  set  forth  in 
Section  3»  of  the  Charter  whi^  provides  in  part  as  follows t 


"  Any  Sa^pII cant  for  a_tiferctit  or  license  elio  is  denied 
such  persiit  or  license  by  the  depart;uent  authorized  to 
i3cu4»  safflte*  or  whose  license  or  ^t^^i^it  is  oruored  re** 
voked  by  any  depart^^nt»  or   any  paraon   who  deeats  that 
his  interests  or  ^rop€»rty  or  thai  the  ^c.neral  public 
Interest  will  be  adversely  a: x acted  as  tue  x^ault  oj" 
operations  authorised  i>y   or  anaer  any  periult  or  license 
granted  or  issued  by  any  department »  ffijay  apj^eal  to 
the  board  of  permit  appeals.  Sttch  board  a^'^^-f  tie&r 
The  applicant  a  the  ^jerrnit«hol»ler^  or  other  interealed 
parties,  as  well  as  the  head  oir  representative  of  the 
departaent  issuing  or  refusing  to  issue  such  license 
or  i^erailt,  or  orierlng  the  revocation  of  same.  After 
sueh  hearinj^  and  such  further  inves titration  as  tEe 
board  ffisy  (feem  neoes8<«ry,  it  iisay  concur  in  the  action 
of  the  departivsent  authorised  to  issue  such  license  or 
perait,  or,  by  "CTm   vote  of  four  ^.eiJibers,  may  overmile 
the  action  of  such  department  and  order  that  the  perait 
or  license  be  granted,  restored  or  refused," 

It  will  be  observed,  froia  the  portion  of  the  above  charter 
rovlsion  that  has  been  undersoox^ed,  that  once  an  appeal  has  been 
i-orfected  to  the  Ijioard  of  Fersnit  Appeals  by  a  proper  party,  the  Board 
is  retiuired  to  ^raftt  a  hckring  on  the  saave,  the  lanpua£:e  providing  j 

"ouch  board  shall  hear  the  applicant,  the  penait-holuer  or 
other  intereated  parties,  as  well  as  the  head  or  represen- 
tative of  the  department  issuing  or  refusing  to  issue  such 
license  or  per&iits  i>-  »  ** 


And  ai*ter  th«  hearing,  the  BoarA  of  Permit  Appeals  la 
given  but  one  of  two  aXtezmstives,  titumlj,   it  nay  concur  in  the 
actl<m  of  the  i>eit>artifient  appeaie<l  from,   or  it  mAj   overrule  the 
action  of  said  departjttent • 

It  thus  appears  clear  that  if  the  Board  BBiSt  grant  a 
hearing  on   an  a|;|;eal  it  can  neither,  itself,  refuse  to  arrant  suoh 
hearing,  nor  be  prevented  from  granting  suoh  Vtearing  by  a  jrequest 
of  the  departxr^ent  fro»  which  an  a^^v«<^l  i^jas  t.een  taicen  to  have  the 
Batter  referred  back  to  it  without  a  hearing* 

You  are,  therefore,  advised  t^iat  t£.e  Board  of  fermlt 
Appeals  does  not  lose  juriadlction  to  detenaine  an  appeal  whioh  has 
been  perfected  before  it,  by  the  Depart^uent  whose  ruling  is  appealed 
from  asking  that  the  subjeet-»atter  involved  in  the  appeal  be  re> 
f erred  baok  to  it. 

As  a  ctutter  of  f  aet  the  Beard  of  .erruit  Appeals  has  no 
authority  to  r«fer  it  back  to  the  Departiuent  Involved  even  if  It 
should  clesire  to  do  so*  Alter  a  hearing  has  been  held,  the  Board 
is  (liven  but  one  of  two  alternatives,  neither  one  of  «>hieh  conten- 
plates  referring  it  back  to  the  departsiertt  involvedi  the  two  alter- 
natives are  either  to  eancvir  in  the  action  of  the  i>ep%rtai«mt  appealed 
fr<Ms,  or  to  overrule  the  action  oi   said  i>e^artiwent* 


Respeetfuily  subisltted. 


CITY  AliOiii^KY 


BOARD  OF  ts2.h..lT 
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January  14,  1941 < 


SUBJECT!   In  Re,  Legal  Absence  of 

J.  P.  incL«ut';hlln,  Park  lanployee. 


Dear  Sirs: 

You  have  sent  me  certl^in  records  of  yotir  department 
relative  to  I.r.  J.  ?•  ilcLau^^hlirl,  employed  by  your  Commission 
as  a  laborer  and  appointed  May  6,  1932.   From  tiie  excerpts 
from  tl^e  jainutes  of  your  meeting  of  Atigust  4,  1958,  It  aopears 
that: 

"Mr.  Andrew  Gallagher,  who  appeared  in  behalf 
of  the  San  Francisco  Parks  iinployeea'  Union, the 
President  of  which,  Mr,  J.  P.  McLaiii^hlin,  was  also 
present,  then  addressed  tne  lioard  and  called  attention 
to  the  fact  tliat  the  leave  of  absence  informally 
grar.ted  fc.r,  MoLau-'-hlin  at  a  meetln^^  held  June  25,  1938, 
iiad  received  no  mention  in  the  minutes  of  t.iat  meeting. 

"It  we  a  explained  to  Ivir,  Gallagher  that  due  to 
the  lack  of  a  quorum  during  the  latter  part  of  the 
meeting  in  question  it  hed  not  been  possible  to  record 
officially  the  action  of  the  Board  in  this  respect, 
but  that  the  Commissioners  were  now  able  to  grant, 
and  did  so  rrant  iir.  kcLau^i^llin  a  leave  of  abseiice 
without  pay,  as  of  and  effective  Jvme  23,  1938,  up  to 
and  including  Aui^\iet  1,  1938,  the  termination  of  the 
leave  being  necessitated  by  lir.  McLaugiilin's  resigna- 
tion from  ti.e  park  service  on  that  date." 


states: 


A  further  excerpt  from  the  minutes  of  January  19,  1939, 


"John  ?.  iVcLau,[thlin  then  appeared  before  the  Board 
and  formally  requested  that  hia  recent  application  for 
employment  with  the  Park  Commission  be  withdrawn  for  the 
reason  tiiat  he  had  secured  work  elsewiiere. 

"Mr,  Andrew  Gallagher,  who  accompanied  iar,  McLaticDhlin, 
aaked  tiiat  the  latter 's  request  be  specifically  made  a 
matter  of  minute  action,  and  it  was  so  ordered  by  the 
Board." 
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I  \iiidorstand  tiiat  now  Mr,  McLaugiilln  contends  tiiat 
h©  never  resigned  from  the  park  service  and  that  he  was  never 
removed  from  that  service  and  that  during  all  that  period  and 
up  to  the  present  tiiae  Lir,  licLaushlin  was  under  the  impression 
that  he  was  absent  on  leave  formally  granted  him  on  June  23, 
1958. 


OPINION. 


You  can  well  realize  that  the  matter  of  leave  and  the 
itiatter  of  the   partir^  of  an  enployee  froi-  the  service  is  of 
•mall  moment  In  a  non-civil  service  position  for  the  reason  that 
the  employfee  holds  the  position  only  at  the  pleasire  of  the 
appointing  poner  tnd  although  he  might  have  resigned  he  can  be 
re-employed  aiid  lila  i-e-femploymcnt  made  just  as  effective  as  if 
he  Iriad  been  absent  on  leave  and  the  leave  having  expired. 

The  provision  contained  in  Section  153  of  the  Ctiarter 
as  to  leaves  of  absence  provides  as  follows i 

"Leaves  of  absence  to  officers  and  employees 
of  the  city  and  county  shall  b e  governed  by  rules 
estaolished  by  tiie  civil  service  commission,  •*  ■>   *" 

Undoubtedly  this  provision  applies  only  to  civil  ser- 
vice employees  for  two  reasons: 

First,  ti-at  rules  adopted  by  the  Civil  Service  Comm- 
ission do  not  apply  to  non-civil  service  appointees  as  far  as 
tenure  of  position  is  concerned;   and 

Secondly,  there  would  be  no  reason  to  enforce  tia 
rule  for,  as  I  have  already/  said,  a  leave  of  absence  mir:ht  have 
expired  and  the  employee  migiit  be  re-appointed  to  the  non-civil 
service  position  and  coxitinue  in  Ms  employment. 

It  appears  to  me  tliat  In  the  instait  inquiry  the  main 
piirpose  for  your  Board  to  doterniine  is: 

Do  the  minutes  of  your  several  meetings  correctly  set 
forth  what  occurred? 

If  they  do  not  correctly  set  forth  what  occurred,  your 
minutes  can  be  amended  to  set  forth  the  exact  occxirrenoe  wi^ich 
took  place  in  regard  to  Mr.  L.cLaughliii  for  after  all  minutes  are 
only  a  record  of  wnat  happened  at  provlous  !ieetlT\c^8.   Therefore, 
if  the  facts  are  that  kr,  McLauglilin  was  actually  granted  a  leave 
of  absence  €Uid  this  leave  was  not  cancelled,  and  that  he  never 
resigned  from  tne  service  of  the  Park  Coinjnission,  he  is  still 
under  leave  of  absence  and  the  minutes  of  the  meeting  of  the 
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Commission  may  be  amended  to  show  the  facts. 

Yovir  Commission  has  full  power  to  take  such  evidence 
as  It  may  see  fit  In  order  to  anable  you  to  determine  the  exact 
status  of  Mr,  lIcLau^j,l-ilin  and  sh  ouisi,,  you  find  that  your  minutes 
do  not  correctly  record  his  status,  said  minutes  m^'  be  amended 
to  the  end  tli&t  his  correct  status  and  standing  may  be  set  forth. 

Very  truly  yours, 

CITY  ATTORItLY 


#1 

To  the  - 

Board  of   Park  Coirmiisslouers. 
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Januarj  15,  1941 • 

SUBJECT  I  Boards  and  CoB»issio93«  -  ?o«er 
to  Appoint  Umib9r  as  Smploj—» 

0  •ntlanant 

tiAm  ottiem   is  in  roooipt  of  your  requsst  for  an  opinion,  tho 
partinent  portion  of  wlxioh  raada  as  follows: 

"Is  it  legal  or  ,>«rmissllals  or  within  tha  law  for 
a  trastsa  to  hava  his  amsm   prasantad  before  the  Board  for 
election  to  fill  an  office  when  a  vaoancy  ahould  taka  plaoa 
aa  an  eaployaa  of  tha  doardT" 

fha  Board  of  iruatees  of  the  San  Fntneisco  Sar  KaiaM3)rlal  is 
created  and  provided  for  In  Section  44  of  the  Gharter  of  the  City  and 
County  of  San  Franoisoo,  and  it  is  against  public  policy  for  the  man- 
bar  of  such  a  board  to  be  appointed  as  an  e^^loyae  by  aaid  Board. 

There  are  numerous  oases  throxighout  the  Uhited  States  to 
this  affect  and  the  following  quotations  l^iave  been  ohosan  frcai  anon^ 
thea: 

MTOLBMKRY  W«  IsrSLSSISa^,  131  3.  W.  40. 

"It  is  of  the  highest  ij«Q>ortanoe  thAt  municipal 
and  other  bodies  of  public  sen«nts  should  be  free  fron 
every  kind  of  r^ersonal  influence  in  making  appointsMMnts 
that  carry  with  th«B  aerylees  to  whioh  the  public  are  enf> 
titled  and  compensation  thtat  the  public  »ust  pay.  And 
thia  freedora  cannot  in  ita  full  and  fair  aense  be  secured 
when  t>ie  appointee  ia  a  BModMr  of  the  body  and  haa  the 
cloae  opportunity  his  association  and  relations  afford  to 
place  the  other  nembers  under  obligationa  that  they  nay 
feel  obliged  to  repay.  Few  persoiui  are  altogether  ex- 
empt frost  the  influence  that  intiaate  business  relaticms 
enable  associates  to  obtain,  and  few  strong  enoUQ^i  to 
put  aside  personal  consideraticm  in  dispensing  poblie 
favera*  Azid  it  is  out  of  regain  for  this  hunan  santi- 
aent  and  weakness,  axid  the  fear  that  the  publio  interest 
will  not  be  so  well  protected  if  appointing  bodies  are 
not  required  to  go  outside  their  sterabership  in  the 
selection  of  piiblio  serranta,  that  Uie  rule  announced 
has  been  adopted,  and  ought  to  be  strictly  applied*" 


esss 


S1PATS  Mc  rel  SMITH  ▼•  BOHMAX^  170  "S.  ¥.,  700 
at  703. 

"Other  reasons  might  be  given ,  but  it  is  sufficient 
to  saj^  sjid  «8  so  hold,  thst  it  is  sgainst  the  poliey  of 
the  lAv  to  allow  a  iaesd>er  of  the  appointing  body,  in  & 
ease  like  this«  where  the  appointiTO  office  is  a  lucrative 
one,  to  becojse  the  benefioiary  of  the  appointioent." 

This  rule  of  law  is  too  well  establi8he<l  to  admit  any  oontra- 
dietion,  and,  therefore «  you  are  advised  tl^iat  it  is  not  permissible 
for  a  member  of  the  Board  of  irustees  of  the  '^ar  kuaorial  to  have  his 
name  presented  before  the  Board  for  election  to  fill  an  office,  whtti 
a  vacancy  should  take  place,  as  an  employee  of  the  Board. 

Respectfully  submitted. 


ciTT  ATTowrmr 


Board  of  Trustees, 
«ar  Memorial 


CC  -  0.  A.  il&rekley 
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January  17  ld41 


itiJlidt     noportlng  Deatha  In  Hospitals 
to  the  Coroner, 


Dear  Sin 


follows  t 


I  have  your  latter,  d^tad  Jairxiarx  3th«  1941*  raadln^  as 


*^'hft  quaatlon  has  baaa  brought  to  our  atlantion  regarding 
the  practice  carried  on  iu  dun   Fr&nclsoo  of  notifying 
the  Coroner's  office  in  tlie  case  of  deaths  ooci^rring  in 
hospitals  in  which  tlte  patient  has  not  been  resident  in 
the  hostel tal  24  hours  or  longer* 

"Uay  we  have  an  opinion  fron  your  office  relative  to 
the  legality  of  such  a  practice  and  the  procedure  which 
should  be  carried  out  by  law?" 


0  P  I  Jf  I  0  K 


There  is  no  direct  expression  of  law  whieh  requires 
hospitals  to  notify  the  Coroner's  office  of  deaths  which  occur  in 
hospitals  wherein  the  deceased  patient  has  not  been  resident  there- 
in for  a  ^eriod  of  twenty- four  hours  or  longer* 

Your  attenti(m  Is  directed,  however,  to  Section  10425 
of  the  Hea.lthand  Safety  Code,  which  ^^rovides  as  follows  t 


"Sectitm  10426*   OCCASIONS  HK^UIRIKO  IKTEHVBUTXOH*   The 
Certificate  of  death  shall  be  made  by  the  coroner  in 
case  of  any  death  occurring  under  any  of  the  following 
c Ircuns  tances i 

(a)  Without  medical  atteiidanoe* 

(b)  X>uring  the  continued  absence  of  the  attending 
physician* 

(e)   Where  the  attending  physician  is  unable  to 
state  the  cause  of  death* 

(d)  tbhere  the  deceased  person  was  killed  or 
eonaitted  suicide* 

(•}  Where  the  deceased  person  died  as  the  reault 
of  an  accident* 

(D   Under  such  circumstances  as  to  afford  a  reason- 
able ground  to  suspect  that  the  death  was  caused 
by  the  criiainal  act  of   another*** 


asar 


Section  135  of  our  local  Health  Cod«  providaa  In  ia  rt 
««  JTollovst 

*It  aliall  b«  unlawful  for  an;  parson  to  rej&ove,  or  aid 
in  re:aovlng,  tha  body  of  any  daoaased  ,«  raon  fr<Ma  tha 
place  where  the  tXeuth  of  such  peraon  baa  ocourred,  ejc* 
oapt  permiaalon  to  retoo^e  aaid  body  has  been  granted 
by  the  Coroner  or  Director  of  Public  Health,  or  a 
re^Tulariy  licenaed  phyaiclan,  who  Ima  been  In  attendance 
upon  the  deceased  for  not  lea a  than  twenty- four  (24) 
hours  ..rior  to  death,  siiall  have  certified  that  the 
death  waa  not  directly  or  indirectly  the  reault  of 
criminal  causes •" 

It  is  sty  unt^eratanding  that  it  ia  the  practice  of  the 
local  hoapitala  to  notify  the  Coroner's  office  of  all  deaths  which 
occur  in  the  hospital  in  which  the  patient  has  not  been  resident 
thereof  for  twenty-four  hours  or  Ioniser. 

In  the  absence  of  a  law  requiring  such  procedure  to  l<e 
followed.  It  is  sy  opinion  that  the  hospital  need  only  notify 
the  Cor<»ier*s  office  of  deaths  occurring  in  the  respective  hospi« 
tals  under  such  circurtstances  us  is  indioated  by  the  foregoing 
legal  referenoe^  to*witi 

1,  Where  there  is  reasox^ble  cause  to  believe  that  the 
de  ith  of  the  patient  was  directly  or  indirectly  the 
result  of  criBiii.al  oausea. 

S.   '*hen  the  patient  has  not  been  attended  by  a  ZMigularly 
licensed  physician  within  twenty-foxir  hours  prior  to 
death. 


Respectfully  siitftnitted. 


"oIWiaffOHMW 


DUmCTQH   OF  HEALTf' 
Dr«  J,  C«  Seif^er 

0t 
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Jmnv^mrj  :^»  1&41. 


SOBJECTi     Right  of  Boerd  of  Supervisors 

to  Provide  In  ikiAget  for  School 

This  off le«  Is  In  r«eeipt  of  your  rsquesfc  for  «n  opinion 
AS  follow  I 

*Pleesed  be  advised  of  the  following  action   nade  by 
ftuypervlsor  Uiil  end  adopted  by  tlie  i^oard  of  Sups  rvisors 
Sit  Its  .;»«tln|;  Ott  iS^iday^   January  13,  X941»   to-wltt 

"♦Tlast    tl.«  i^o&rd  of  Supervisors  aseartcin  f  roas  tha 
City  Attorney  If  tl.ey  can  placa  an  Iteai  In  the  l^ud^et 
as  a  oftpltal  expotidlture  to  provide  for  a  gytwiaslua  for 
the  Board  of  Iducatitm,* 

■will  you  kindly  afford  the  renueeted  Information 
at  yoviT  earliest  coi.vex.lence.** 

OPISIOK 


section  72  of  the  Charter  provides  tluet  the  i>oard  of 
Su|)e  rvisors  a»ay   inore&se  or  insert  appropriations  In  the  budi:;et 
for  capital  expenditures  and  public  laprovojsents.       Section  72 
rafers  only  to   tiis  bud<r«t   of  tr.e  City  and  t;oxjiity  of  ?  en  FrRrclsco. 
It  does  not  refer  to  the  budj^et  of  the  San  Frariclsco  Unified 
School  District.        Tlitt  City  And  County  of  Dan  Frfcrxcisco  is  gn 
entity  entirely  separtit^  and.  apart  froa  ti-^e  San  Pra;  Cisco  Unified 
School  i^istrict.        Each  entity  has  a  different  budc^et. 

This  rule  was  establlcl^ied  with  eo  plete  certainty  in 
the  ease  of  LShJAa  v,   htZ:A:u-.cc^,  802  Csl,  110. 

S«e  alsot     Uiiii^niO  V.  gfljl^  UP  iu^CAIl^Mm  7  Cal.App. 

— f2Hd)  ^m: 


VSiic 


be. 


«2« 


Tb«r«for«,    I  aa  ot  tte  oplrJ.  m  i.u.i  t;  e  Board  of 
&up«x>Tlso]*t  c&imot  plftee  aj\  Item  in  ihc   ,  uc   st   b.s  a  capitfcl 
•xpttKdlture  to  provide  for  a  g}«(aa«iuia  for  tii«  ^ofuM  of 
Sdlttoation. 


Sl&««z^lj  yours  y 


To  Ux9  - 

Board  of  ^upttrrlsoFs, 


#S 


*^« 
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Jan\uiry  25,  1941. 


SUBJECT:   Polloa  Commission  Hearings  on 

Applications  to  Operate  Interurban 
Buses. 

Gentlemen! 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
as  follows} 

R3QUEST 

"Section  35  of  the  Charter  provides  that  the 
'Police  Coxmnission  shall  have  power  to  regulate  traffic, 
including  the  location  and  use  of  traffic  control  de- 
vices' • 

"Purs\xant  to  this  authority  the  Police  Commission 
has  been  hearing  and  determining  applications  for  the 
operation  of  interurban  buses  used  for  transporting  pass- 
engers for  hire  over  and  along  the  public  streets  between 
certain  definite  points  of  termini,  one  within  and  the 
other  without  the  limits  of  the  City  and  County  of  San 
Francisco,  designating  the  routes,  bus  stops  and  bus 
terminals  within  San  Francisco  and  requiring  the  bond  or 
policy  of  insurance  which  must  be  filed  In  accordance 
with  the  Police  Code  of  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco. 

"The  Supreme  Coxirt  of  the  State  of  California  on 
December  23,  1940,  rendered  a  decision  in  the  case  of 
'Bay  Cities  Transit  Company,  Appellant,  v.  City  of  Los 
Angeles,  etc.,  et  al..  Defendants,'  L.  A.  Ho.  17195. 

"We  respectfully  request  to  be  advised  as  to 
whether  or  not  the  said  decision  divests  the  Police  Com- 
mlaaion  of  its  powers,  as  granted  under  the  Charter,  to 
hear  and  determine  applications  of  interurbeji  buses  as 
above  referred  to." 

OPINION 

The  case  of  the  BAY  CITIES  TRANSIT  CO.  v.  LOS  ANGELES,  16 
A.  C.  (2d)  738,  to  which  you  refer,  originally  arose  in  Los  Angeles. 
The  Superior  Court  there  decided  the  case  in  favor  of  the  rif^hts  of 
the  municipality.  An  appeal  was  thereafter  taken  to  the  District 


.ii*«X     ,C" 
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Coiirt  of  Appeals  which  reversed  the  Judgment  of  the  Superior  Court. 
Our  office  then  became  actively  Interested  In  this  case  and  a  petition 
for  hearing  before  the  Supreme  Court  was  filed  and  granted.  We  then 
filed  a  brief  therein  as  Amicus  Curiae  on  behalf  of  the  City  and  County 
of  San  Francisco  and  set  forth  our  views  In  opposition  to  the  decision 
as  rendered  by  the  District  Court  of  Appeals.  The  decision,  however, 
as  finally  rendered  by  the  Supreme  Court  chose  not  to  follow  our   views 
but  sustained  the  viewpoint  and  decision  of  the  District  Court  of  Appeals. 

As  a  result  thereof,  the  Supreme  Court  determined  that  xinder 
provisions  of  the  Constitution  of  the  State  of  California  and  acts  of 
the  Legislature  enacted  pursuant  thereto,  the  right  to  designate  a 
route  to  be  taken  by  an  interxirban  bus  wliloh  received  a  certificate  of 
public  necessity  and  convenience  from  the  Railroad  Commission  was  not 
a  municipal  affair,  and  therefore  the  municipality  did  not  have  para- 
movmt  authority  over  the  State  Railroad  Commission  in  designating  a 
route,  where  such  route  was  designated  by  the  Kallroad  Commission. 

This  decision  together  with  that  rendered  by  the  Supreme  Cotirt 
on  the  same  day  in  the  case  of  LOS  ANOELES  RAILWAY  CORP.  v.  LOS  ANGELES, 
16  A.  C,  (2d)  745,  clearly  indicates  that  the  Supreme  Court  is  of  the 
viewpoint  that  in  connection  with  inter\xrban  buses  used  for  transporting 
passengers  for  Mre  over  and  along  the  public  streets  between  certain 
definite  points  of  termini,  one  within  and  the  other  without  the  limits 
of  the  City  and  Go\inty  of  3an  Francisco  (as  your  query  Indicates)  the 
Police  Commission  has  not  the  authority  to  hear  and  determine  application 
for  the  operation  of  such  interurban  buses  or  to  designate  the  routes, 
bus  stops  or  bus  terminals  within  San  Francisco,  or  require  any  bond 
or  policy  of  insurance  to  be  filed  by  such  interurban  bus  companies, 
where  the  Railroad  Commission  has  taken  action  In  connection  therewith. 

As  is  said  by  the  court  in  the  case  of  BAY  CITIES  TRANSIT  CO, 
V.  LOS  ANGELES,  supra: 

"The  question  whether  or  not  the  regulation  of  the 
use  of  city  streets  for  commercial  purposes  is  a  matter  for 
legislative  or  municipal  control  Ixas  been  decided  by  the 
Supreme  Cox^rt  in  Morel  v.  Kallroad  Commission,  11  Cal.  (2d) 
488,  at  page  500  (81  Pac.  (2d)  144),  where  it  i*  held  thatj 
»  •»  *  «  whenever  the  state  of  California  sees  fit  to  adopt 
a  general  scheme  for  the  regulation  and  control  of  motor 
vehicles  upon  the  public  liighways  of  the  state,  the  entire 
control  oyer  whatever  phases  of  the  subject  are  covered  by 
'state  legislation  ceases  in  so  far  as  municipal  or  local 
legislation  is  concerned.*   That  the  provlelons  of  the 
Public  Utilities  Act  here  under  consideration  constitute 
a  general  scheme  for  the  regulation  and  control  of  motor 
vehicles  upon  the  public  highways  of  the  state  cannot  be 
doubted." 


^oJ't:*-^^^ 


J.{- 
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You  ere  therefore  advised  that  tinder  the  aforementioned  de- 
cisions, the  Police  Oonnnisslon  does  not  possess  authority  to  hear  and 
determine  applications  of  Interurban  "buses  as  has  been  heretofore 
more  fully  stated. 

Respectfully  submitted, 

CITY  ATTORNEY 
Police  Commission 


#9 
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Pobruar?  3,  X941. 

SUBJECT!  Kul9  of  ClTll  '>«rvlo«  Ootsmiaaion 
Forsiitting  the  AdT&noo  rxirlnn  ^^ 
Year  from  Halary  Leer,  than^  t6  at 
Least  the  l^^tranoe  Salary,  In  Filling 
a  Vacancy  in  aasie  Claaa,doe8  not 
Violate  Seoticm  71  of  tlie  Charter* 

Dear  Slri 

This  will  aaknowledge  receipt  of  yoiar  request  for  an  opinion 
as  follovs: 

WKBJtX 

SBSSBBSBb 

"We  have  before  mm  yoiir  opinion  of  KoTwaiber  50, 
1959,  on  the  subject  of  "Rule  of  Civil  Service  Coraiaiss- 
1cm  permitting  the  advance  duriai:  the  Year  fros  Salary 
less  than,  to  at  least  the  ^j^tranoe  'salary,  in  filling 
a  Vacancy  in  sasie  class  does  not  violate  Section  71  of 
the  Charter", 

''In  this  opinion  you  refer  to  3eetions  151  and  71 
of  the  Charter. 

"Caction  151  of  the  Charter  contains  ti3«  follovingt 
* Pending  the  adoption  of  salary  standards  as  provided  in 
this  section,  no  increases  in  compensation  shall  be 
alloved  other  than  as  authorised  in  Section  71  of  tills 
oluirter.  • 

"Inasssudh  as  salary  staxKlards  have  not  been  adopted 
as  provided  in  Section  151  of  the  charter,  does  Section 
71  contain  the  Charter  law  wMch  currently  regulates  in- 
creases in  conu>ensati(m  of  officers  and  eiaployees? 

"Section  71  of  the  Qharter  provides!   *All  increases 
in  Milaries  or  vages  of  officers  and  wnployees  simll  be 
detertsined  at  the  time  of  the  preparation  of  the  annual 
bi^get  estiinates  and  the  adoption  of  the  annual  budget 
and  appropriation  ordinance,  and  no  such  inoz>ease  shall 
be  effective  prior  to  the  fiscal  year  for  which  the  budget 
is  adopted**  Does  this  quotation  front  Section  71  deal 
with  increases  in  salaries  or  wa<^es  ot   officers  and  not 
with  inereases  in  rates  of  oorapeasation  for  positions? 


"fieotitai  71provlde«  further,  howeirar,  that  ♦Pend- 
ing the  Rdoption  of  salary  standards  as  in  thla  c^mrter 
provided,  the  salairy  or  wage  for  positions  subject  to 
standardisation  shall  be  as  reoonntended  by  the  of  floor 
having  appointing  power  for  such  position  and  fixed  by 
the  budget  and  anntml  salary  ordinance  t  «  «  «  «  t  tasA, 
should  we  add,  provided  however  that  no  increase  In 
salary  or  wage  shall  be  paid  to  any  officer  or  em:)loyee 
unless  It  was  detertnlned  at  the  tlnie  of  the  preparation 
of  the  annual  budget  estimates  and  the  adoption  of  the 
annual  budget  and  appropriation  ordinances*" 

OPINIOH 

I        As  the  irequest  submitted  seeks  further  amplification  of  an 
opinion  already  written,  we  shall  answer  the  thou^ts  advanced  by  yoa 
serlatum. 

(!)•  Inaaraueh  as  salary  standards  have  not  as  yet  been 
adopted,  as  provided  in  Section  151  of  the  Charter,  Sectl<m  71  of  the 
Charter  does  curi*ently  regulate  the  subject  matter  of  allowances  of 
Increases  in  eorapensatlon. 

(2).  That  portion  of  Section  71  of  the  Charter  which  pro- 
vides! 

"All  Inerettses  in  salaries  or  wages  of  officers 
and  eraployees  shall  be  determined  at  the  time  of  the 
preparation  of  the  annual  bud£;et  estimates  «  ^^  ^  «f" 


¥ 


deals  with  increase  in  salaries  or  wages  of  officers  and  employees  in 
the  positions  they  then  are  occupying.  Tills  Iwrvguage,  for  exaaiple.  would 
not  prevent  an  ewijloyee  fr€«a  accepting  a  differetit  position  from  the  one 
he  was  occupying,  and  being  entitled  to  receive  the  ec^pensatlon  called 
for  by  said  different  position,  mren  t]timtgh  the  compensation  therefor 
wkB   higher  t^ian  he  had  U.eretofore  been  receiving.  But  this  language 
would  prevent  the  salary  for  a  position  then  held  by  an  employee  frosi 
being  increased  other  than  at  the  tl»e  specified  In  said  section.  As 
we  stated  in  the  opinion  on  tMs  subject  rendered  on  Sovesiber  30,  1959 1 

"An  axuU.ysl8  of  the  language  found  in  Section  71 
of  the  Charter  placing  a  i^rohibition  upon  increases  in  sal- 
aries or  wages  to  be  paid  by  the  city  establishes  the  re- 
straint upon  the  amotmt  to  be  paid  for  service  in  a  partic- 
ular position  end  not  to  the  person  who  may  enter  the  po- 
sition, or,  in  other  words,  the  restriction  is  on  the  rate 
for  the  position  and  not  as  to  the  individual." 


#s 


(8)  thm   r>wMilnflT  of  Soetl<m  71  of  ths  Charter  confims 
tbla  vlewpoiiit,  that  th«  proMbltion  agtLlnst  increases  in  ealaries  or 
wages  during  a  y<«r  runs  only  a^^ainst  a  poaitloa  and  not  an  indlTldual; 
sueh  as  a  for  example «  the  prorlsicmt 

"Pending  the  adoption  of  salary  stai^dards  as  in 
this  charter  provided,  the  salary  or  miges  for  poaitiona 
subject  to  standardisation  shall  be  as  reeomnended  by 
the  officer  having  appointing  power  «  ii   *  «•" 

In  reading  the  above  quoted  language,  that  portion  of  Section 
71  of  the  Charter  providing i 

"All  increases  in  aal&riea  or  «af;ea  of  6xtipXo7ees 
ahall  be  detexvtined  at  the  tine  of  the  preparation  of  the 
annual  budget  estiiaatea  ««»»*' 

Bust  be  conaidered  as  a  liadtation  against  any  incsrease  d'oring  the  year 
in  the  salary  paid  an  employee  in  tiie  position  t^ien  beii^  occupied  by 
hiai  at)d  not  as  any  limitation  cfminst  an  enpl'oyee  occupying  a  different 
position  during  the  course  of  a  j'ear  paying  a  different  salary  and  re* 
ceivlng  tiie  salary  called  for  by  said  different  position. 


Respectfully  subsiitted, 

OITY  AVtmSSf 
Coatroller 
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Fftoruary  4,   1941. 
SUbJlbCTt       i^trft  Arohlt«ctureI  fees. 

This  office  Is  In  r«c«ipt  of  your  request  for  &n  opinion 
as  follows t 

*W*  bfiv©  bofor«  tm  an  opd^r  wlileli  propoeeo  to  pfej  to 

1?llXlfim  i.-.oo»©r»  i^i»»rd  A«  Eastes  and  Do^acles  D«er€  Storie, 
architects  for  tka  preparation  of  plana  $^i6.  ©|Msclfic*.tion» 
for  tiiio  Auditorium  of  the  Fr&nclg  Soott  Key  School , 
11,772.17  for  ohanga*  in  plana  and  sp«eificatio  .»  as  re- 

qxi€i:t8d  1>7  tu«  Board  of  Education.        Thle  wurk  was  per- 
forjaed  dvirlxig  tha  SK»nth  of  *i6ipeh,  1359. 

•aay  we  iiav©  your  opinion  as  to  wheth©2»  ©r  not  thla 
wotiia  ec^iatitute  a  3e  gal  axpaxtditure  in  view  of  the  f  ollodagt 

"1.     1?ti©  contract  doeaaot  aaka  provision  for  additions! 
ao^eneatiot^  for  clxaages  and. 

*3m  The  obligation  w as  not  certified  prior  to  ita 
Iricorreace,  p'orsuant  to  the  provisiona  of  Section  86  of 
tbe  Charter," 


1  liave  exa»ir»d  tli«  foregoing  request  for  an  opinion* 
i  r.av»  also  examined  the  written  contract  entered  into  on  Ilovesajier 
16,  1033,  between  tlie  director  of  fubiic  rtorks  and  the  above 
aentioned  architects,       Tliis  eofitraot  recites  th&t  the  Director 
of  Public  Borks  li«8  appoijited  the  arcliltects  upon  r&quest  of  trm 
Board  of  Education  of  tl.e  City  arui  Coujity  of  San  Tr&.ncisao,       'fhis 
contract  provides  for  tiie  prepfertion  of  certain  plans  and  specif  1- 
oatiofis  for  the  cojrsatructlon  of  the  aiiditoriuia  of  ts^e  J'raacis  Scott 
Key  School  at  «  basic  fee  of  7^  of  the  total  coat  of  construe tioa. 

From  tl3«  various  sources,   ineludir^  the  City  Architect, 
I  have  aseert&ined  that  tlie  architects  perfo«aed  85^  of  the  esrk 
required  to  be  p^rforsiod  by  thea  vuider  tijo  teraus  of   tiio  written 
coivtract,   and  tliat  in  addition  on  .»arcli  21,  1030,  by  t  late 

resolution  uf   the  Board  of  Ivducetion,  and  after  ti.e  b-  ;-etlon 

aforesaid,   febey  wer^  reqijested  tlirough  the  Director  or     uDiic 
?;orks  to  perfiwa  additioiial  and  extra  work  not  provided  for  by  tlui 
written  contract. 


It  appears  t]i&t  numerovis  substantial  chaages  in  ^ho 
plans  and  specifications  wore  demanded  by  the  Board  of  Education 
after  the  architoctiiral  job  xiad  been  a5/»  completed.   TliSso 
chances  caused  a  radical  departiire  froia  tj-.e  original  scheme  of 
construction,  and  were  not  within  ti:!e  coziteaplation  of  any  of 
the  parties  at  the  ticie  of  the  execution  of  the  original  woitten 
contract  between  the  Director  of  Public  Works  and  the  arcMtects. 

I  have  carefully  examined  Section  86  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  mentioned  by  you  in 
your  request,  as  well  as  Section  97,   These  provisl  one.  If 
effective,  woild  derinitely  debar  the  architects  from  any 
cosnpensatlon  for  the  additional  and  extra  work  performed  "by 
them,.   However,  these  provisions  of  the  Ciiarter  do  not 
govern  the  Board  of  Iducetion  of  the  San  Francisco  Unified 
School  i^istrict  (City  8r.d  County  of  San  Francisco)  for  the 
reasons  which  I  shall  point  out. 

The  Charter  of  the  City  and  County  of  San  Francisco 
governs  only  the  City  and  County  of  S an  Ffanclaco,  a  municipal 
corporation,  except  where  the  San  Francisco  Unified  School 
District  la  directly  referred  to. 

iw  hansing  v.  Board  of  Education  of  tiie   City  and 
Cy-mty  of  San  Francisco,  7  Cal.App.  (^d)  2L1,  the  court  dietlng- 
tiished  between  the  City  and  Coi;inty  as  an  entity  aiad  the  San. 
Francisco  Unified  Sciiool  District  as  aucht 

"Tiie  territory  enflaraced  within  the  limits  of 
the  city  and  county  of  San  Francisco  comprises  two 
separate  school  districts,  to-wit:  the  San  Francisco 
Klea»ntary  S<^iOol  District  and  San  Ivraxicisco  High 
SCxhool  District," 

Since  the  Lansint^  case,  the  names  of  the  two  aJahool 
districts  liave  been  clianged  to  San  Francisco  Unified  School 
District.   Prora  an  examination  of  tne  -^^ns It:^   case  only  one 
conclusion  can  be  reacr^ed,  and  tJi&t  is  tiu<t  unless  the  school 
district  is  specifically  and  definitely  nentioned  in  a  charter 
provision  with  the  intention  that  the  CiUirter  provision  siiould 
control  the  school  district,  the  Charter  does  not  apply  to  the 
School  District, 

I  also  call  your  attention  to  the  case  of  Esherg  v, 
Badaracco,  202  Cal.  110,  where  tlie  court  dlstlng-uishes  between 
the  City  and  County  of  San  Francisco,  a  umnicipal  corporation, 
and  the  School  District, 

It  may  be  8u£;^ested  that  a  sieaber  of  the  Board  of 
Education  is  a  county  officer  in  view  of  the  provisions  of 
Section  4  of  the  Charter,  and  that,  therefore,  such  officer 
woiild  be  boimd  by  the  provisions  of  Section  86  of  the  Charter, 
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However,  I  em  of  the  opinion  thiit  Section  4  was  never  ;neent  to 
limit  the  scope  of  the  operation  of  the  school  district. 
Moreover,  I  do  not  believe  tiriat  it  could  in  vie-*  of  tiie  decision 
of  the  co-^irt  in  the  Laxislrtg  ce.ue,  involvi^c  ti.e  provisi  //iS  of 
the  £sn  Francisco  Cmrter,  wtiere  we  find  at  p&ge  213  ti^e  following 
languac^ej 

"Wl.ile  as  a  inatter  of  tenure  and  coapensation, 
whiciiare  matters  tl^st  may  be  regtilated  by  tbe  charter 
of  a  city,  iQSjabers  of  tise  Board  of  iidacation  hxave  been 
treated  as  r;iunlclpal  officers,  yet  such  raejnbera,  after 
Induction  into  office,  becorae  officers  of  a  political 
subdivision  of  the  state,  separate  end  distinct  from 
the  raiinicipality  within  whose  bo-oxidary  the  school  dis- 
trict is  located*" 

The  opinion  of  the  court  in  the  case  of  ward  v.  San 
Diego  School  District.  203  Cd  .  712,  is  to  t  he  sarrje  effect. 

In  the  IJght  of  the  foregoing,  it  appears  that  the 
Director  of  Public  '."/orks  acted  as  the  agent  for  the  Board  of 
Educetionln  entering  into  the  written  contract  with  tbe  arclii- 
tects.   Independently  of  this  arran^jement ,  the  I>lr©ctor  of 
Fublic  Works,  at  tijs  request  of  tlje  ik>a  c  of  iLducaticn,  entered 
Into  an  caral  contract  with  the  architects  fca:*  certbin  extra  aad 
additional  work. 

I  have  felled  to  discover  any  statutory  provision 
which  prevents  the  board  of  Mucation  &S   the  San  Francisco 
Unified  School  Disti»ict  fro;i  entering  into  a  contract,  such  as 
this,  v/lthout  certification  by  the  cor.t roller.   Unless  there 
is  either  a  C/iarter  provision  or  a  statute  t^lvin^  hia  authority 
to  do  so,  the  controller  cannot  require  certification.   Bis 
powers  are  granted  by  the  Charter  and  do  not  extend  beyond  the 
provisions  of  th^  Charter,  except  when  power  is  granted  to  hia 
by  the  State  law. 

It  haa  been  suggested  that  since  the  funds  used  fer 
the  constr-action  work  on  the  auditoriuEi  were  obtained  by  direct 
P.ft.A,  grant  to  the  City  and   Coujity  of  San  Pr&riciseo,  and  not 
to  the  school  district,  or  cams  frcn  other  city  and  coiinty 
sources,  the  Ciiarter  provisiaiis  apply  because  of  Section  85  of 
the  Charter  and  kindred  sections.   This  line  of  reasoning  is 
Inapplicable  mjore,   as  iiore,  we  are  not  concerned'* it h  the 
construction  contract  itself,  but  »ith  a  coii tract  between  the 
architects  end  the  school  district.   I  ixeve  been  inforried  by 
the  secretary  of  the  board  of  vdixcatlon  thjat  tijr^re  are  anple 
funds  available  for  payment  of  the  architects,  entirely  dis- 
connected fro?'  the  funds  of  tiie  City  and  County  of  sen  Francisco, 
and  ..aviiig  no  coraiection  with  tliC  coiistruction  contract. 


Thus,   I  an  of  the  opinion  that  ttio  architects  are 
entltlod  to   payment   in  tl.e   atim  of  ^1,772,17  for  tiie  c!ianc«8 
in  plans   and  specifications,   as  requested  by  tlie  iioard  of 
Education,  and  never  contemplated  wiion  the   orit^inal   con- 
tract  of  hiring  was  executed,    if  siich  money   is  available 


Respectftilly, 


CITY  AITjIiiEY. 


To  the  " 
Controller, 
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February  4,  li>41. 


Code  b«  coitfltrued  In  conjunctiva  with 
Act  SX49  or  i)eerliri£'fi  C«n«r«Ll  ^^i^nws? 

J»&r  Sirs 

w«  «r«  la  receipt  of  your  request  for  nn  opinion  a« 
follows t 

"Will  you  ple&se  j^ve  xis  your  opinion  &s  follows} 

"Should  Section  2.801  of  ti^e  Scliool  Code  be  con- 
etrtied  in  conjimotion  witii  Act  5149  of  Deerinf;»a  Sen- 
erel  Lewe?" 

In  our  opinion^  the  cuaee  in  California  hold  th&t 
reetloi^-  2»801  of  the  Sciiool  Code  should  be  construed  in  eonjxinctloa 
wltii  Act  6149  of  i-eeririe's   'J^iur^X  lAws, 

To  eubatantiete  our  positi^m  we  set  foz*th  beloe  %hs 

Iwigaiise  mppearitig  in  26  Ci\l.irA<3^lk  LM  EI'-Yim?,  at  pa^^e  238.       Tim 
quoted  lazsguage  is  an  excerpt  from  an  ertlele  er^itled  "Schools 
er^  Scliool  Districts".       Act  5149  is  co.-uaonly  kiioam  &rtd  cited  by 
the  courts  of  this  atete  as  the  "iniblic  Lifcbility  Act  of  1923". 

^e  quote  as  follows i 

"Iteeovery  -ar«ier  the  JPutolic  Liability  Act  of  1923  is 
Halted  to  cases  wr.ere  it  is  nh&va  tbj.t  the  sciiOol  district, 
its  officers,  or  otx^cr  person  imving  authority  to  reraiedy  a 
dangerous  or  defective  ooitditioii,  iisd  iis^  wled,,;e  trv  reof  end 
neglltrently  fulled  to  act.       Furtirier,  the  injury  aust  l^c.re 
resulted  fr<Mi  an  oro.i:.e.ry  end  custo?&ary  use  of  tiie  defeotive 
property.       Section  2,a01  of  t.-.e  C«lii;'QmIa  Soriool  Code  is 
a  speclfel  etj'tute  purportiiiG  to  deal  only  with  the  llfibllity 
of  sciiool  districts  for  aegligent  injury  to  ciiildren,  end 
so  prevails  over  t:.e  P^iblic  LiSvl  lity  Act  of  1923,  wlilch 
is  a  general  statute  applicable  to  all  public  af encle*. 
Thus  wiiere  tlio  negllgerice  of  the  dlfltrict,   its  officers, 
or  employees  is  oatfcbli«i-ed  recoveiry  laey  be  Lediv  xuider  section 
2.801  even  tiiou^i  tae  dangerous  cr  defective  coi.ditlon  of 
the  ins tr\i»entf lity  wtilch  ofctased  ti.e  Injury  was  not  k.;own  by 


th«  officers  of  th«  dXiitriet.       Tli«re  i«  no  liability  under 
either  etetute  in  the  Absence  of  nerlij^ence  slrxe  a  school 
district  is  not  an  insijjrer  of  the  safety  of  oiiildx^en  e.t 
school,  nor  ie  the  district  ll&bie  for  the  injuries  inflicted 
on  a  stvident  by  his  fellows  even  if  audi  fellow  etudenta  were, 
nt  tiie  ti-ae  of  the  feocident,  atteiaptit;^  to  carry  out  the 
request  or  Ceisand  of  an  inotructor.       In  short,   it  mxubt  be 
shown  t^j&t  the  district,   its  officers  or  enploj-oes,  acting 
within  the  5coi>e  of  tkeir  eraployKient,  violated  a  dxxtjr  of  care 
<3wlng  to  a  i>upil  wiiieh  wa»  tke  proxiaaate  caxtse  of  injury  to 
tiiC  child," 


Respectfully  subiaitted. 


To  the  - 
Cor.tx*oller« 
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Fftbruftry       6         1941 

3UB<lE€Tt      la   Suoc«asX'ul  CttncSid&t*   In  ProiiK>tiv« 

Lxariiriixtlori  b&rre<5  from  receiving  any 
Incr«*«ae   In  Pay  imder  Section  71  of 
the  Charter. 

De«r  Sin 

This  will  ftcknowledg*  receipt  of  your  request  for  an 
opinloxx  ui>on   the  folloving  state  of  facta  t 

You  relate  that  tifo  i;eneral  cierk-ateiiograi/h^ra  in  the 
office  of  the  Eo&ro  of  Supervtaora,  receiving  a  salary  of  |155, 
uxvQ   il7b   respectively,  took  a  proKiotive  ex^vin^tlon  ancl  passed 
the  hl£,chest  in  an  exasilnat  ion  held  to  cretjte  an  olif^ible  list 
for  the  position  of  Assistant  Clerk  to  th«  lk>ard  of  Supervisors] 
That  the  er.trsvnce  salary  for  the  position  of  Aaaistant  Cleric  to  the 
tjodrd  of   Supervisors  is  the  auei  of  ^225  i>er  month}  that  there  are 
iiO«  two  positions  in  tJie  office  of  the  Board  of  Supervisors,  the 
duties  of  which,  prior  to  the  passage  of  the  1940-1&41  Annual 
Salary  Ordinance,  wei^  reclassified  froo  those  of  a  Oeneral-Clerk 
3teriOgrapher  to  those  of  an  Assistant  Clerk  to  the  Board  of 
Supervisors. 

You  ask  whether  the  passai^e  of  an  a.  i..ropriation  orcixnaitce, 
which  would  provide  i^or   a  salary  of  $225  per  ;ior.th  for  these  two 
posit i<ms,  would  entitle  these  two  highest  eiii^ibles  ior  the 
positions  (who  are  now  receiving  $155  unU  #175  per  r«onth  respect- 
ively) upon  appointment  during  the  present  fiscal  year,  to  roceive 
pay  thereafter  at  the  rate  of  ^225  i^cr  month  i  Or,  statin^^  it  in 
another  way  -  you  ask  whether  their  receiviiig  pay  at  the  rate  of 
|22S  i^er  isonth,  during  any  portion  of   the  present  fiscal  y*ar, 
under  the  circuiBistances  afore-ientioned,  would  constitute  an  in- 
crease in  salary  or  costpensation  contrary  to  the  provisions  of 
Section  71  of  the  Charter? 

0  F  in   I  QM 

Section  71  of  the  Charter  provides  in  pairtj 

"All  increases  in  salaries  or  wa.<res  of  offlucrs  and 
esjpioyees  shall  be  detensiined  at  the  tL-se  of  the 
preparation  of  the  annual  budget  estlzsates  and  the 
adoption  of  the  annual  buuget  and  appropriation 
ordinances,  aiid  no  such  increase  shall  be  effective 
prior  to  the  fiscal  year  for  which  the  budget  la 
adopted.  »   '•'=   »" 


^he  abov«  quoted  language  deals  with  increases  In  salaries 
or  »a>?es  of  officers  aiid  empioyeea  In  the  positions  they  then  are 
occupying*  ThLa   language «  for  exaio^le,  does  not  prevent  an  eaiplo?- 
ee  froR  accei^tlng  a  different  position  from  the  one  he  is  occapying^ 
and  being  entitled  to  receive  the  compensation  called  for  tj   said 
different  position,  even  though  the  eoospensation  tuerefor  be  higher 
than  he  received  theretofore  durin<s  the  ssuae  fise&I  year.  But  the 
lantuage  does  prevent  the  salary  for  a  position  then  held  by  an 
•siployee  frosa  being  increased,  other  than  at  the  time  specified  in 
said  section*  As  »e  stated  in  the  opinion  rendered  to  you  on 
Soveaber  30,  1939 i 

"^An  aiuilysia  of  the  lariguafte  found  in  Section  71  of  the 
Charter  placing  a  prohibition  upon  increases  in  salaries 
or  wA^'oa   to  be  p&id  by  the  city  estobiishes  the  restraint 
upon  the  amount  to  be  paid  for  aeiVtce  in  a  partloaiar 
position  axid  not  to  the  porson  who  may  enter  the  position, 
or,  in  other  words,  the  restriction  is  on  the  rute  for 
the  position  and  not  as  to  the  Individual*** 

Here,  it  appears  evident  that  the  position  of  Assistant 
Clerk  to  the  Board  of  Supervisors  is  an  entirely  different  position 
tVKfA   ti»at  of  gex^eral  clerk- stenographer  in  the  of  i  ice  of  the  Board 
of  Supervisors.   As  a  inatter  of  fact  before  these  two  individuals 
involved  ever  becujiie  eligible  for  any  position  of  Assistant  Clerk 
to  the  ik>ard  of  Supervisors  it  was  necessary  for  then  to  take  and 
successfully  pass  a  promotive  exa^sinatlon  therefor* 

THe  faet  ttmt  prior  to  the  current  fiscal  year  the  duties  of 
two  of  the  general  clerk-stenographer  positions  had  been  reclassified, 
fr<Ma  those  of  a  Qoneral  Clerk-atenOj'r.'i^her  to  tnoae  of  an  Assistant 
Clerk  to  the  boaro  of  Supexnrisora,  did  not  have  the  effect  of  aaaklng 
either  assistant  clerks  of  the  pc^rsons  who  were  then  occupying  said 
positions,  or  creating  two  new  i>o8itions  of  assistant  clerics  to  the 
board  of  Supervisors.   From  all  that  appears  h<jre  the  two  new 
positions  of  aasist&nt  clerk  to  the  Board  of  Supervisors,  here  being 
discussed,  have  not  even  yet  bean  created.  If   and  when  t>iey  are 
created,  however,  the  two  individuals  here  concerned  who  successfully 
passed  the  proio^^tive  exan^ination,  which  was  held  to  create  an  eligible 
list  for  the  position  of  assistant  clerk  to  the  Board  of  3upex»visors, 
could  be  paid  a  salary  of  i225  p&r   month  doriniT;  the  exirrent  fiscal 
year,  foliowinc:  their  appointasnt  to  the  new  positions,  «ici  it  would 
not  co2^stitute  an  increase  in  salary  or  coiapensution  contrai^r  to  the 
provisions  of  Section  71  of  the  charter* 

Although  this  ih&y   result  in  certain  individuals  receiving 
nore  ^noney  in  salary  during?  a  fiscal  year.  Section  71  of  the  CJiarter 
does  not  prohibit  this.   It  only  prohibits  increasing  the  salary  of 
*  go»ition  during  any  particul.  r  fiscal  year,  and  as  has  been  already 
shown,  no  increase  in  the  salary  of  any  position  is  here  Involved. 
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You  ar«9  thererore,  advla«4  that  an  appropriation  ordlnanoa 
which  would  provide  for  a  salary  of  i|225  per  2f.onth  for  tvo  poaitions 
of  assistant  olork  to  tne  Board  of  Supervisors «  would  antitla  the 
tvo  highest  eli|;ilil«s  for  the  positions  (w)io  are  now  r&ceiving  §15& 
and  ^175  per  ^sonth  respectively  as  general  clerk  stenographers) 
upon  their  appointaent  uuriiig  the  current  fisoal  year  to  receive  pay 
thereafter  at  ttie  rate  of  ^225  ^er   ^onth  as  assistant  clerks  to  the 
Board  of  Supervisors* 


Respectfully  aubaittedy 


CITY  ATTvjKNEY 


BOARD   OF  SUPI  ftVXSORS, 
Jamea  ]3«  MeSbeehy 
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February  6,  1941. 

3UBj:^Ti  Refund  of  »>tui7«  Held  In  Trust 
\)j   Oontral  Pexwlt  Bureau* 

Unmr  Sirs 

linis  office  is  in  receipt  of  your  request  for  an  opinion^ 
as  follows t 

RBQUKST 

"Transmitted  herowith  is  copy  of  report  dated 
Soveaber  1,  1940,  addressed  to  aae  regarding  tlie  above 
entitled  depairta«nt.   )Depart»«nt  of  Public  ^norks.} 

"Your  attimtion  is  called  partioularly  to  the 
parafo^aph  subject  •LIABIUi'Y  70  PEPv^SItORS'  oa  page  6 
of  said  report* 

"^111  you  please  advise  ne  as  to  whetlisr  or 
not  tho  ur.clitlTned  35one;j»  descsrlbed  tharain  ccji  130  trans- 
ferred by  action  of  tlie  lioard  of  Supervisors  to  the 
Gwaeral  Fund  under  authoirity  of  ;-olltioR.l  Code  Section 
4(B7-b  enacted  by  the  1959  Legislature*" 

The  unrefunded  deposits  referred  to  In  ST.  UUddlebrook»s 
report  to  you  dated  l^oveaber  1.  ?jj40,  said   attached  to  your  reqtiest 
for  this  opinion,  are  moneys  whiciii>ave  been  deposited  vlth  the  Central 
Penait  Burwiu  in  orcler  to  liiaure  the  jropcr  r-crforasaiica  of  certain 
aets  by  the  parties  so  depositing  tlie  raoney.  When  the  required  acts 
have  been  uerfonawd  to  the  satlsfuctloii  of  the  ulty  and  siouiit^,  tlien 
said  deposits  are  held  in  trust  for  the  benefit  of  the  depositor. 
There  is  no  question  but  that  at  that  tirse  the  oity  and  ■Jouiit;?  be- 
oesMS  a  depository  holding  the  raoney  for  the  benefit  of  the  depositor 
and  the  relationship  of  trustor  and  truatee  arises* 

i'he  pertlneiit  portion  cf  Section  4087-b  of  the  Political 
Code  of  the  state  of  California,  isienticnted  in  your  above  request,  is 
taken  frosi  Mr*  Middlebrook*s  report  and  is  as  follows  s 

"/iny  niuaey  aot  t-.e  \ir<>perty  of  a  ,.,  sity  and 
county  which  x*eaains  unclalined  in  the  treasury  of  such 
•••  city  and  county  •••  for  a  period  of  ten  years  and 
whose  recovery  by  the  oimer  has  been  barred  by  any 
statute  of  liiait&.tiona  aluili,  after  giving  of  notice 
as  hereinafter  provided,  be  the  property  of  the  *** 
city  and  county,  •*•  and  if  aueh  iioney  is  in  a  special 
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fund,  •••  the  bo«rd  of  bu  ©rvlsora  ...  Is  hereby  author- 
ised to  trflinsfer  euch  cioueys  to  tixe  general  fund  of  tixe 
•••  elty  and  county." 

It  will  be  noted  thx^t  after  the  ten  ym&r  period  ia  provided 
for,  the  following  lan^iiage  is  usedi 

*****  *p4  v^J^c**®  recovery  by  the  owner  has  been 
barred  by  any  statute  of  limitations  ..." 

In  other  words,  the  obvious  intent  of  the  statute  is  that,  in  addition 
to  the  ten  year  period  having  elapsed,  it  is  also  necessary  that  the 
depositor's  right  of  action  has  been  barred  by  a  statute  of  limitations. 

In  the  case  of  v«rsonal  property  iield  in  trust,  such  as  the 
money  above  described,  the  statute  of  linitationa  lias  been  declared 
to  be  four  years.   (SCO^T  v.  SYM0H3,  191  Cal.  441j  SASTOH  v.  OiuLIiTl, 
116  Gal.  App.  &77.]  Therefore,  the  four  year  period  will  have  to 
lapse  sometime  prior  to  the  temination  of  the  ten  years  provided 
in  said  section. 

The  next  probleai  presented  is  when  said  four  year  statute 
eocE^moee  to  run. 

In  the  case  of  a  voluntary  trust,  ruch  as  the  one  imder 
discussion,  the  period  of  limitation  commences  to  rvin  from  the  tiwm 
the  depositor  acquires  knowledjje  or  notice  of  the  trustee's  intention 
to  repudiate  the  trust  and  a  laere  lapse  of  ti»e  does  not  affect  the 
rights  of  the  equitable  owner.  (HOVSY  v.  mADBURT,  112  Cal,  620} 
RILSY  V.  PUMBAR,  1  Cal.  (2d)  142.} 

It  is  ay  imderstandiz^  that  when  the  money  held  by  the 
Central  Peziait  Bureau  becomes  payable  to  t>ie  depositor,  said  Bureau 
notifies  your  Utepartment  and  a  card  bearing  the  following  wox^ing 
is  mailed  to  that  person: 


•Controller's  Office, 
City  Mall,  San  irz^mcisoo. 


"Dear  Sirs 


A  warrant  for  refund  of  your  deposit  covered  by 
pex%iit  enumerated  below  has  been  drawn  and  is  held  in 
this  office  for  your  disposition. 

SimSSBXaR  toim  PERUII  at  this  office  and  receive 
warrant,  or  send  in  yovir  pendt  and  the  warrant  will 


vill  b«  mKiX«d  to  you. 

Yoiirs  ▼•ry  truly, 

HABOLD  J.   BOYD, 

Controller." 

It  will  be  noted  that  tlid  wording;  on  thla  caz^  in  no  way 
conveys  the  InTor^mtion  to  the  depositor  that  the  Oity  and  bounty  in- 
tends to  appropriate  said  money  and  so  vidLate  the  trust.  I  feel 
that  in  ox*der  to  start  the  running  of  the  statute  of  licilt&tiona,  the 
wording  of  the  notlfloatlon  should  be  a  direct  statesient  that  if  the 
party  does  not  call  within  a  certain  time,  tho  money  will  be  appro- 
priated to  the  City^s  use. 

?he  next  and  final  problem  presented  by  your  request  is, 
what  will  constitute  sufficient  notice  of  the  City  and  Cotmty*s  in- 
tention to  repudiate  said  trust.  Since  it  itas  been  the  custooa  of 
the  California  courts  to  Jealously  ^uard  the  rlRhta  of  a  trustor 
and  hold  the  trustee  strictly  accountable  for  his  acts,  it  is  sty 
opinion  ttiat  the  tnei^e  i^sailing  of  a  notice  would  not  be  sufficient 
to  necessarily  start  the  statute  rxmnixig,  for  although  the  mere 
mailing  of   a  notice  raises  a  rebuttable  presumption  that  said  notice 
was  received,  this  piresusiptlon  would  be  overruled  by  the  nere  teati- 
sony  of  tlie  depositor  that  the  seise  was  not  received  by  hlsi. 

Therefore,  you  are  advised  that  in  order  to  irz>evoeably 
start  the  running  of  the  four  year  statute  of  lizftitations,  actual 
notice  would  have  to  be  received  by  the  depositor  of  the  :lty»s  in- 
tention to  repudiate  the  txniat  and  confiscate  the  raoney.   I'his  mrnj 
be  acooapliahed  by  the  proper  notice  being  sent  througl:!  registered 
sail. 

Respeotfully  sutoiitted, 

JOKIS  J.  0»TOOLE 

CITY  ATTORHST 

Controller 
#11 
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February       6  1W41 

SUBJECT  J     J>i«po«*l  of  ftarraxita  of  Joim  V,  Graser, 

roriier  wapioyee  of  the  Controller's  Office  - 
tiitMrawal  of  contributions  from  Hefeiresient 
^ystess* 

Peer  Slrt 

Your  letter  -jf  Lecesber  26,  1940,  requesting  en  opinion 
recites  the  following  facts t 

"Please  be  e^vised  that  upon  the  dismissal  of  John  F. 

areaer  froa  the  Controller's  Office  Aug^ust  17,  1940, 

the  sum  of  |207,d8  was  due  hlsa  as  the  amount  of  his 

contributions  to  the  KetlreKont  Uystem  during  his 

service  with  the  city.   A  pay  warrant  for  this  Si^ount 

is  now  being  held  by  this  office »^u/.»o 

«Af;ainst  this  warrant  the  following  claims  have  been 

ssade } 

(a)  J^aall  Claims  Court  Jufi^jsent  #96668  - 
Millt?r  vs.  araser  -  amount  ciaiaBed 

due ••••.••••.• • ••  •#3S,60 

(b)  Assignjsent  by  Graser  to  the  Bank  of 
A^nerica  of  xiritmid  balance  of   .  eraonal 
loan   (orifsinal  ai^ount  of  *  lib  ,72   less 
114. i>0  paid  by  Uraser,   |l04.22;j   amount 

due  bank  on  this  date •••.••..  • ••  1B.72 

Cc)      As3igx«i.-ent  by  Grjiser  to  ii&rtin  W.   Judnich, 
Jr3.,of  amount  paid  as  co-nakeir  on  above 
loan;   aiaoxuit  due  Judnich  this  date.  ........ ...  8o.60 

(d)  4s8ii?nraent  by  araser  to  Mrs.  Cecilia 
Ooodwie  of  acjount  of  imsecured  personal 

loan ^'00 

(e)  There   is   also  outstandinja;  iiunicipal 
Court   Jucigjaent   j?  139990  -  lioctora 
Business  Bureau  vs.  Orasor,   of  which 
the  asiount  of  117 ,54  ressained  un- 
satisfied .ftiiy  26,   1940,    the  date  on 
wi-lch  Abstract  of  Judgii'ient  was   xast 
filed  with  the  Controller  a,r!;ainst 
Ciraaer'a  salary.     On  this  levy  no 
money  was  available  at  that  time,   as 
he  had  but    t/2  day's  pay  due,   which 
was  absorbed  by  his  Hetirement  ami 
Health  Service  contributions,   accord- 
Init  to  Charles  Martin  of  the  Payroll 

Division 17 « 5^     ^^?'fi 


"fleftae  advia«  me  on  the  follovlog  points i 

(1)  -iihall  trio  Controller  ^  a^"  into  the  3rjiRii 
Clalt'ia  Cdurt  ^25»60  of   the  a^iowit  held, 
in  satisfaction  of  the  Jad^ent  »«ntion- 
ed  in  ( a)  ? 

(2)  Shall  the  Controller  pay  Into  the  M»mi- 
cipal  Court  417,56  of  the  arount  held 

in  satlafnctloa  of  Municipal  Court  Judg- 
ment joentioned  In  (e}? 

<S)  What  procedure,  if  any,  shall  tlw  Oob- 
trolier  follow  in  honorlnr  the  ftssign- 
jncnts  Kentioned  in  (b)  (c)  und  (d)? 

(4)   iiEhat  disposition  shall  the  Controller 
sake  of  the  balance  af  the  warrant 
not  otherwise  dis^^osed  of?" 

0  P  i  S  I  0  M 

1!b»   Board  of  Supervisors,  pursuant  to  powera  vested  in  it 
by  Article  XVII  of  the  Charter  of  the  City  and  County  of  iSan  Francisco 
of  January  i,  l»uj,  as  aa-«nded  and  sectione  153-172  of  the  Charter 
of  the  City  and  County  of  San  Francisco,  of  January  3,  193*:,  as 
aatencied,  estahliali^d  an  '•fivioy*?-®^  Ketlro^iCiit  oyateiA".   Said 
"Employees  rietireEsent  Systejs*'  has  been  sot  out  in  Fart  I,  Article  3, 
of  the  Mxtnicipal  Code  of  the  City  and  Coojity  o*  uan  Francisco  oC 
1939,  as  atfiended* 

Section  205  thereof,  jrelatea  to  the  probleas  hez*ein  in- 
volved and  provides s 

"feEMEFITS  EXSJsPT  PtiOM  KXSCuTlOS.  The  r  jcgit  of  a  jserson  to 
a  ^lenslon,  an  annuity  or  a  rt>t*.rei:'e»it  alloKance,  to  the'  re~ 
turn  of  contrioutions,  th«  tension,  annuity  or  I'etiresieni' 
allowance  itaeli',  any  optional  benefit,  any  other  ri^ht 
or  benefit  accrued  or  accx»ulng  to  any  ^^ arson  uno.er  the 
provisions  hereof  and  the  soniea  in  the  fund  created  here- 
in shall  not  be  subject  to  execuiion,\garni3hfr.ent,  atbaoh- 
.:.cnt,  or  any  other  process  whatsoever,  and  shAJl  be  un- 
aasJKPable  exceyt  as  iorein  specif icaiiy  providfed^»/ 

The  language  of  the  quoted  section  is  clear  and  unequivocal 
and  the  portion  which  directly  relates  to  this  isatter,  provides  that 
the  ri;'ht  of  a  person  to  the  r©t;Ara  of  ooniributiona,  and  the  monies 
In  the  fund  created  herein  shall  not  be  subject  to  execution,  garuLsh- 
aent,  attachment  or  any  other  process  whatsoever,  and  shall  be  un- 
assignable* 
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!?httr«for«,   with  i*«Si»ect  to  points   (1)   and   (£),   the 
el*ijB«  of  the   Judg^'.ent  creditors  of  the   said   John  F«    'raser 
eftzmot  be  ^.Aid  b/  jou.  into  court  for  the  benefit  of  such  creditors, 
insofar  as   t>.is   fund   Is   concerned,    since   said   land   is  is&de  exempt 
rrom  attachment,   execution  or  any  otiier  i^rooeaa  hj  the  section  above 
quoted* 

In  regard  to  point   (5)    the  claias  of  ci^editors,  *ho  hold 
assignments  from  John  F»  Graser  of  an  interest  in  said  retire&ient 
fund  are  without  ;r.«rit   inasjouch  as  no  provision  in   said  ">:Bipioyees 
Betireaient  •systeo"  pin:ivide8   for  such  an  assigns^nt,  and  furthenaore. 
Section  20b  previously  quoted  expressly  prohibits  an  assi^uaent* 

The  sun  of  |2o7«dS  should,  t}:sBrefore,  be  paid  to  John 
F.  Graser* 


Hespeetfuiljr  sutoitted. 


CITY  At'roRKEt 


Tot 

the  Controller 


32341 


Filbruary  7,  1^41, 


jMIMECTt     Rtjl«  adopted  by  Police  Cotntnieglon 
eonoeming  Disability  L»&ve  with 
i*y  conflicts  with  th«  I>rovi8loiis 

of  Section  172  of  the   Charter, 


D««r  slrst 

Iliia  will  &cknowl«d£;«  receipt  of  your  request  for  an 
opinion  wherein  yo^i  relate  the  followlri£  fectat 

you  quote  froia  Purt  I,   Article  4,  Section  ^1  of  tbe 
San  Prancieco  liunicip&l  Code,  wherein  Rule  32  of  the  Civil 
Service  OoBBaiesion  on  Sick  leaves  and  i;isid&ility  I^avee  with 
Pay  la  eet  forth  and  wherein  ie  provided  by  Section  11  therof 
as  followBt 

"Sick  leaves  aiid  dia&blllty  leaves  granted  to 
^awrabere  of  the  unlforsijcd  forces  of  the  Police  r«part- 
laent  mi«^  Fire  I>epart-4ent  eimll  be  regulated  by  rules 
adopted  respectively  by  the  i^olice  Ccmes.aslon  snd  Fire 
CoBsalealony  whldi  rules,  and  arAendmenta  thereto,   shall 
be  subject  to  tijs  approval  of  titm  Civil  Service  "^oia** 
isslon,  fend  fftjb^i  ao  approved  by  the  Civil  Liervloe 
Comriilssion  shall  be  decided  as  included  in  this  rule*" 

You  then  stt^te  tfi&t   the  Board  of  i'olice   Cosunlseioners 
thes^after  adopted  a  rule  to  govern  sick  leevee  and  disability 
leaves  with  pay  for  the  -Mmbers  of  the  follee  Departrtjent,  which 
rule  was  approved  by  the     civil  S  ervice  Gofiirsigsion  at  its 
meetir^^  on  .*iovessi>er  84,  1937 •       The  rule  provided,   in  part,  as 
follows  J 

"Members  of  the  department  who  are  absent  frcm 
duty  because  of  disability  arising  out  of  end  in  the 
course  of  employi^^nt  s/iall  be  entitled  to  fiill  pay, 
the  e:!ctent  of  sudi  absence  to  be  det©ri?ilned  by  the 
iioard  of  Police  CcKarilsei oners** 

The  rule  further  presuEses  to  define  what  shall  cofjsti- 
tute  disability  arising  oiit  of  and  In  the  co'^rse  of  employEient, 

Following  this  you  Quot*  frot".  Section  172  of  the 
Charter  as  f ollowes 

"The  benefit  provisions  of  the  workraen»a  conipen- 
sat  ion  insiurance  and  safety  law  of  the  ^tft-ta    i     Calif- 
ornia as  tiiey  affect  tbe  benefits  provided  for  or  payable 
to  or  on  account  of  officers  and  ©nplo^ees,    includlrig 
teacl:asr8  of  t^je   city  and  county,   eiiall  be  adiainistered 
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with  th«s>«  fttcta  in  mlod^  yoti  &8k  whoth«r  the  Hultt 
«d,opt»d  by  tue  I><:isrd  of   Police  Corasilaaione.^s,   In  so  far  as 
it   CO  .cerna  dle&bility  l^eves  with  pay.   Is  in  conflict  with 
Section  172  of  the  Ciiarter, 

7o  the  above  st&tesient  of  f&cts  should  be  added 
Section  7  oT  iKule  32  of  tne  Uivil  Service  OcKsEiiasion,  waioh 
is  found  in  Pert   I,  Article  $,  Section  301  of  the  San  Fr&noleco 
i&iinicipal   Gode  and  reads  an  follovrsx 

"Section  7,       Absence  Due  to  Blaablllty  Caused  by 
Illness  or   injury  Arising  Out  of  and  In  tne  Courec  of 
il^aploynent.        ufflcera  or  e»jrloyee«  of  the  City  and  Co'Jinty 
of  San  i'rariciaco  who  are  absent  fro-a  duty  beceuae  of  die* 
ability  arising,  out   of  and  in  ti.e  course  of  t:.etr  ejaploy- 
m»nt,   shall  be  ^overr^ed  by  tm   urovisl-ms  of  tixe  '•iSork- 
men* 8  Oojapensatton  Insuraj  ce  and  Safety  Act"  of  tr.e  ^  tate 
of  California  and  gych  ruloa  a/e  may  be  raade  unCer  author* 
ity  thereof  by  the   Industrial  Accident  Comaii^slouj     and 
tlie  allowance  of  het\efita  nrvl  leaves  of  absence  of  aai4 
j^rsona,   ii;  ncooi-dance  'with  the   oroylr!  - '—      ^-  -'^  *^    *  -4.^ 
shall  be  tmder  the  Jurisdiction  of  the  \" 

It  will  be  obaesrved  that  Section  7   (supra),   dealing 
with  the  allowance  of  benefite  end  leaves  of  absence  with  pay 
for  absemje  resiating  froia  disability  arl8i?ig  out  of  the  coiirse 
of  ertployaent,  ar^d  placinj  the  se^ws  under  the  juriadiction  of 
the  RetlreEsent  Board,   is  but  a  recognition  therein  of  tlie  pro- 
visions of  Section  172  of  tiiie  Ct^rter*        Under  such  clreoisatanoes 
Section  11   (supra)   thereof  amst  be  intrepreted  subject  to  the 
qualification  set  forth  in  Section  7  as,   of  course,  a  Oli&rter 
provision  is  coiitrollin.*  over  any  ordinance  passed  or  rule 
adopted  in  coi^flict  therewith. 

Section  17S  of  the  Charter  and  Section  7  of  tiie  Kule 
(supra)  both  £ive  the  Ketiresient  iioard  fnte  and  exclusive  con- 
trol over  tiie  subject  Ejatter  of  granting  of  disability  leaves 
with  pay,        The  rule  referx'ed  to  as  passed  by  the  i>oard  of 
Police  <*ojara  ssionors  attempts  to  give  control  over  this  subject 
natter  to  the  Board  of  I'olioe  Cosgaissioiie rs  and  to  this  extent 
is  coiitarary  to,  end  cciiflicts  with.  Section  172  of  the  C}jax*tcr, 
and  Section  7   (supra)   of  tr^e  f.lek  Leaves  and  Disability  Leaves 
rule  as  set  forth  in  the  San  Francisco  i^uniclpal  Code  (supra). 
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You  ftx*«  therefore  adviaed  thBt,  to  tli9  extent  ti^iat 

tixe  hule  of  the  Bo&r6  of  rollee  Uoiaitaeslaiiors  lias  atteaipted 
to  exercise  control  over  the  gr&ntirsg  of  leoveo  of  &baenee 
with  pay  for  dieablXity  e.r.lslrii^  out  of,&nd  in  tJ-ie  course  of, 
mxpXoyrmnt t  a«id  Kulo  of  t.i©  iio&rd  of  t*ollce  Comiissionere 
1»  in  conflict  with  th»  Charter  anA  la  tiien^foi»e  void. 
As  iieretofore  stated,  excluaive  juriadlctlon  over  tiie  subject* 
matter  rests  vlti>  the  Tteflrii^Snt  Board. 


HespectJPully  siibmitted, 

CITY  ATTJimLY. 


?o  the  - 

Civil  Een^loe  Cosasiaalon* 


3235 


February  7,  1941. 

SUBJ^T:     AsBessBMnt  on  G&toa    'treat  between 
x^o«Awttftn  Avenue  and  Bemal  Height* 
Boulevard. 

aentleaeni 

I  liave  your  request  for  an  opinion  crith  reapeot  to  the  appeal 
of  certain  pz>operty  owners  against  tlie  assessment  for  the  cost  of 
improving  Gates  .treat  between  Powhattan  Avenue  and  Bernal  Heights 
Boulevard,  and  the  crossing  of  (T&tes  Street  and  Powhattan  Avenue,  by 
Irving,  etc.  conti^ot  of  iyatoa  k   Smith,  as  described  in  iJedawition 
of  Intention,  Order  Ho.  8884  of  the  i^epartraent  of  Public  v.'orlcs. 

You  desire  an  opinion  as  to  what  relief  might  be  g-zvnted  to 
the  applicants. 

You  also  inolxide  px*oteat  of  Hugh  J.  Bowie  and  Jaiaos  Pearl 
to  the  effeot  that  the  grading  has  Oaaaged  their  pror>erty. 

OFIMIOS 


I  may  state  at  the  outset  that  there  is  an  action  pending 
entitled  "Hugh  J«  Sowie  v.  City  and  County  of  :-an  Pranci aco" ,  3\iporlor 
Court  Ho»   292,214,  in  the  amount  of  ^2500.00.  A  recovery  is  requested 
in  this  action  for  damages  due  to  the  grading  you  rtention  in  your 
eommunl  oa  t  i  on  • 

jt'he  San  Francisco  atrest  Isproveaent  Ordinance  of  1934,  which 
mts  the  authority  under  which  the  work  was  performed  and  the  assessnent 
aade,  provides  in  Section  6  as  follows s 

*3aid  Idreotor  nay,  if  lie  deem  it  advisable,  and 
vhaa.   there  Is  an  unexpwided  and  unencucsi^erod  balanee  in 
any  fund  In  the  Gity  and  County  Treasury  which  has  been 
appropriated  for  such  general  purpose,  and  tlie  written 
consent  of  the  Ghief  Administrative  Officer  and  Controller 
has  be4»i  obtained,  rBOossesa^nd   to  the  supervisors  tlmt  not 
to  exceed  two-thirds  of  the  expense  of  any  of  the  work 
mentioned  in  tMs  ordinance  slmll  be  paid  o<<t  of  said 
'rreasury  frcaa  such  unexpended  and  imomcumbered  balance, 
oaid  Lijrector  shall  state  the  fact  of  such  Intended 
recoiBBiendation  in  his  ordur  declaring  liis  intention  to 
reconsnend  that  the  work  be  done,  specifying  in  such 
order  the  amoimt  so  to  be  reooimnended  for  x>&yi3ent  frott 
the  i'x^asury. 
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"If  tho  'MxpmrrlMov   follow  tha  roo<»tsiendaticm 
in  «]3ola  or  In  part  thay  shall  appropriate  for  such  pur- 
ple, in  tha  ordinanea  oxHierlng  the  vork,  the  amount  so 
reeonmended,  or  such  ^>art  thereof  as  thej  shall  consent 
toj  provided,  however,  that  no  such  appropriation  shall 
be  aade  until  the  provisions  of  Section  66  of  tl^  Charter 
of  said  City  and  ;;ount7  shall  have  been  complied  with* 
thm  asiouut  so  to  be  paid  from  the  Treasury  shall  be  pay- 
able at  such  tliae  or  times  as  shall  be  specified  in  the 
notiee  calli^ig  for  sealed  proposals  for  the  voz^. 

"Whrnte-^ur  any  of  the  expenses  of  such  work  is 
so  ordered  to  be  paid  out  of  the  Treasiiry  said  Director 
in  Baking  up  the  assessment  hereinafter  provided  for, 
shall,  \mles8  the  Supervisors  in  said  ordinance  other- 
wise px^vide,  and  except  as  otherwise  provided  in  Sub- 
division 4,  Section  24,  of  this  ordinance,  first  deduct 
from  the  whole  expense  of  such  work  the  amount  so 
os^eired  to  be  paid  out  of  the  ireasxiry,  and  shall  assess 
the  roioainder  of  said  expense  upon  tiie  parcels  of  land 
liable  to  be  assessed  thez^for  in  the  oanner  hereinafter 
provided. 

*'¥hia  section  shall  not  be  construed  as  a  lisdt- 
atiim  upon  the  power  of  the  Supervisors  to  asake  an  appro- 
priation frora  the  treasury  at  any  other  tirae  or  in  any 
other  esanaer  to  pay  not  to  exceed  two- thirds  of  the  cost 
of  any  work  mentioned  in  tiiis  ordinance*" 

Section  26  of  said  ordinanee  has  the  follw»ing  orovlaiOTi  with 
respect  to  appeals  sade  to  the  Joard  of  Supervisors  by  the  owner  of 
property! 

"Upcm  sucJi  appeal  the  rsupervisors  piay  ressfSdy 
and  correct  any  error  or  informality  in  the  proceeding 
and  revise  and  correct  any  of  the  acrs  or  deterriiinatiox^ 
of  said  iiroetor  relative  to  said  work;  may  confirm, 
amend,  set  aside,  alter,  modify  or  correct  the  asseas«M»it 
in  such  a  oanner  as  to  theta  ahall  seem  just,  and  vmj  re- 
quire tha  work  to  be  completed  according  to  their  direct- 
ions, and  Eiay  instruct  and  direct  said  Director  to  correct 
the  warz>ant,  asseesstent  or   dlafrxwa  in  any  particular,  or 
to  tmkM   aiMS  issue  a  new  warrant,  assessment  and  diagram 
to  conform  to  their  decisions  in  relation  thereto,  at 
their  option." 


^ 


It  is  evident  from  &  rs&ding  of  the  qiioted  poz>tlons  of  tl:^ 
above  aeotione  that  the  Board  of  luperyieora  aiay,  if' there  la  an 
vtnexpended  and  imenousjbered  balance  in  the  fund  appropriated  for 
the  gracing  of  Oatea  Street,  pay  not  to  exeeed  two- thirds  of  the 
©oat  of  the  grading  and  paving.  Should  any  relief  be  granted,  it 
would  have  to  be  granted  to  each  property  owner  in  the  sawe  ratio. 

You  are  therefore  advlaed  ttiat  the  ^oai*d  of  upervlaara 
■ay  ijrant  rel  lef  to  all  of  the  property  ownera  af  rected  by  the 
aaaeesraent  nentioned  In  yoiir  cooraunl cation  not  to  exeeod  two-thirds 
of  the  ooat  of  the  work  should  there  be  an  ^ulexpended  and  unwicuBi- 
ben^  balance  in  the  fvmd  set  aside  to  do  this  particular  work. 

Respectfully  subi^itted. 


ClTi   ATTORMKY 
Board  of  Stipervlaors 
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F«braAry  7,  1941. 


StJBJl.CTl     liffe«t  of  Aiocridnieiit  to  iJ«ction  71 
of  th«  Chtirt&r  on  the  cdiap«na&tlon 
to  be  allowed  &n  I^ployee  holding 
&  position  under  !  ectl(»i  156  of  t£* 
Ciiarter, 

I>e*r     irat 

Tbla  will  eekn<»rl»dge  receipt  of  your  reiiuest  tor  an  opinion 
as  follows t 

"Kra.  Seraerife  w&s  transferred  under  the  disability 
provisions  of  the  charter  frou  a  poaition  of  v.oman  Attendf>nt, 
Juvenile  Court,   to  a  position  of  orderly  in  the  I'f.  it 

of  rublic  ^ieultii  on  August  9,   19S9,        I£er  salary  :  a 

Attendant   in  the  Juveuile  Co  art  was  lias.SO  B.nd  ah&  isas 
transferred  to  the  position  of  orderly  at  a  salary  of  i:90»00 
per  raonth.       This  action  was  taken  under  th«  provlslsns  of 
section.  15S  of  the  cLarter,   Wi-.ich  provides  ti;.at  the  coc^ensa- 
tion  of  the  position  to  whicii  such  an  emplo/ee  rjaj  be  trans- 
ferred siuall  be  ieoe  tb*n  the  eosipensatlon  of  the  position 
froKi  w^iich  traaisferred  and  sucli  ©^tax>eiisatlon  shall  not  there- 
after be  increased* 

*Ia  Kovember  195©  an  aisertdnserit  to  section  71  of  the 
darter  was  adopted  by  tl\m  people  and  rtttlf  led  by  tliO  legisla- 
ture on  Febriiftry  2,   1240  and  iifide  opoi^tive   July  1,  1S40, 
[/nder  tlUs  <         '    ^nt  it  is  provided  tiiet  the  minirsuK  co.ipensa- 
tion  for  sij,  subject  to  the  eivll  service  provisi  .ns  of 

this  chsrter  anuil  be  not  less  than  60^  p^r  hour  nor  less  than 
fl06  per  raonth. 

"Will  you  kindly  advise  us  whether  section  71  sovema  or 
whether  tl^e  coa.pensation  of  tills  eeiployee  is  still  governed  by 
the  provisions  of  section  lb6  of  ta©  charter,  under  *iiioh  pro- 
visions the  transfer  was  authorised," 

UFIMIjH. 

Seetion  156  of  the  Ci^arter  provides  as  follows} 

"Vihcn  a  civil  service  employee  other  than  a  :3««ber  of 
tm  police  and  fix»e  depart:aent,  who  h&a   served  not  less  Uifta 
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three  years  In  aia  po8iti<»i  has  becojw  inc&pabl©  tJiroagli  &^;e, 
ftccideiit  or  otiier  disability  of  ptsvtorr&lnc  the  duties  of  ills 
positio'i,  the  civil  service  co:t?t'd««lan  rafey,  wltU  the  consent 
of  tiie  appoint Inc  offioer,  trai-sfcr  hiia  to  a  position  srithin 
ills  capacities,  w.^iother  or  nat  within  the  class  for  which  he 
qiijLlified  for  appoint-nent j  byt  s3aoh  position  stftll  be  one 
bavins  a  leeaer  cr  i  the  one    '  e  ss&j  be 

transferred,  and  Li       -i   s^-^11  Ao^         i*  ,bjt 

liicrefcsed.  * 

TiJe  Asjendoent  to  Sectiojt  71  of  the  Ci.erter,   as  scouted  by 
the  people  and  r&tlflod  bj  tr^e  -^^-islat^re  on  February  2,    lli4C,   pro- 
«i«es  as  follo«»ss 

«s   J-  «  provided  tiJ5.t  t:ie  minlCTiea  coMpensstion.  for 
•aployeos  subject  to  t:  ^  Civil  Service  provisi  sns  of  t*.is 
charter  shall  be  n  tiiaaatPifty  Cents   (50/)  per  hour 

nor  less  tiian  Ons  tix  i:voll©j?s  {C106.CO)  per  .-aeuthj 

*  »  *  ft  L'o  co^ipeufcfitlor.  otier  than  the  alninwi  as  In.  this 
Section  provided(  shrill  be  increased  >^  «  «  »" 


thatt 


This  above  qixoted  asaendiuent  Indicates  in  un&abig\ioii8  langtmj^lt 

(1)  Ho  «Hployee  who  is  subject  to  the  civil  service 
provlsiorifi  of  our  ciifcrter  eiiall  be  pfeld  a  eoripen* 
sation  of  lees  tlxat  |106,00  p^T  aonth;     and 

(2)  Coruponeatian  of  fell  eisplojees  paid  lees  thaJi  that 
asiOAJuit  siiall  be  brou^];!^  up  to  said  svoa. 

This  all  inclusive  lang-iage  ?i©ans  all  ea^loyees  subject  to 
the  civil  service  pr  s  of  ti\9  Charter,   atid  not  to  all  except 

iltiose  appointed  to  <■.  -at  under  iieetion  ioC-  of  the  Ch&rter. 

To  ti.e  extent  thet  t:  e  AaasiBdE^nt  to  Sect  lor;  71  of  the 
CliArter  liicreases  the  c  ;  of  a  pcrsoi".  •  '  -ander  Section 

156  of  the  Ci^arter  to  i.  -    .       :  cosipensation  ;  '  for  in  Section 

71,   said  Section  71  of  the  vx*art©r  ,  as  the  latest  fc  ;tlon  of  the 

people  and  tne  heglslst^ire,  prevails  over  Section  !.-■  ■    ..'.    t:ie  Charter, 

You  are  therefox>e  advised  tbr-t  Urs,  aeiBeria,  as  »r  9:a.ploje% 
oc :  ;  a  position  under  the  provisions  cf  Section  156  of  the  Ciiarter, 

is  ..ad  to  jreceive  such  increase  in  stil!m*y  as  will  r:ire  hsr  the 

miniriXtn  CO  ipetisation  provided  for  und#r  the  A^sendsfent  to  Section  71 
of  tlie  Ci^ertcr, 

1°  ^.^^~     .        ^  ll«»pectfrilly  sixbnitted. 

Civil   Service   Coininission 


„«  CITY  A?TJH!rHr. 
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February  7,  1941. 

SUBJBCTj  R«i  Right  of  an  Siaployea  of  th«  ^^  ^^^■'^'  ^'^ 

Purchasing  Dopartaont  to  1.6c«lvo  Jj^^^    ^hl^\ 

Hetireaont  P^eneflt  as  a  Plraman 

mhmci   'Xranaf  erred  f i»o«  the  Fire 

i>epartiaent  to  the  Purchasing  I>e- 

partment  by  Virtue  of  the  Charter 

of  January  6,  1932. 

S«ntleK«ai 

This  office  la  in  receipt  of  yovir  request  for  an  opinion, 
as  follows: 

"A  question  haying  arisen  as  to  the  stattis  under 
the  Kstirement  Systsaa  of  John  ¥•   Gou^Lin,  blacksmith*  s 
helper,  the  Betlreaent  l^ard  ims  directed  tlmt  I  recite 
the  facts  in  the  case  to  you  and  ask  your  opinion  in  the 
matter* 

"John  F.  Ooughlin  was  appointed  non-civil  serrioe 
blacksmith's  helper  In  the  i  l3?e  Lepartment  in  February, 
liJlO,  there  being  no  civil  service  list  of  ellglbles. 
On  February  1st,  1913,  he  was  appointed  to  tl^iat  position 
from  a  civil  service  eligible  list.  Under  an  opinion 
rendered  by  the  Oity  Attorney  to  the  Firo  Oosxailsslon 
«i  l>eoeinber  4th,  1925,  J4r.  GoughLin,  together  with 
other  employees  in  the  Corporation  Yard  of  tliO  Fire  i-e- 
IMuHsnent,  were  held  to  be  eligible  to  sace^erslxLp  in 
the  Firemen's  Relief  ¥\m&» 

"On  January  6th,  1932,  however,  Mr,  Cou^ilin 
was  transferred  to  the  Purclanslnc  L<epartmont  in  accord- 
ance with  Sections  2,  61  and  &B  of  the  Charter,  wMoh 
becaae  effective  on  that  date.  According*  to  ay  xmder- 
standing,  his  place  and  condition  of  employment  are  ex- 
actly the  same,  jurisdiction  over  the  Corporation  i^ard 
in  which  he  worked  cierely  being  transferred. 

"Yoxir  opinion  is  asked  on  the  question  as  to 
whether  Mr.  Cou{^lln  is  now  entitled  to  the  same  bene- 
fits as  members  of  the  Fire  Lepartnent,  as  set  forth 
in  Section  169  of  the  Charter,  or  whether,  on  January 
&th,  1932,  he  becaste  subject  to  the  saeie  retirea«!it 
provisions  as  other  employees  in  the  Purchasing  Depart- 
»ent,  such  provisions  being  refej^red  to  specifically 
in  Section  i6&  of  the  Charter.  In  this  connection 
your  attention  is  called  to  'Section  162  of  the  Charter, 
defininc  'laeinber  of  the  Fire  I>eparti.ient  * . 
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"Sr.   Ooughlln  now  has  autdc  applio&tloti  for  r«- 
tiVflnant  imder  Section  169  of  the  Chart er,  claliaing  that 
ha  la  witltled  to  the  aaiae  ratirement  toanafita  aa  mmAhom 
of  the  Fire  ii^partmont  who  ware  auch  aambara  at  January 
8,   1952,  vhen  the  present  Charter  beoaiae  effectlva.     You 
ara  raquaatad  for  an  opinion  on  the  point  r&laad  In  the 
laat  paragrajdi  of  the  foregoing  letter." 


OPIHIOH 

Previous  to  January  &,  1932,  Hr«  Gougihlin  vas  olaaslfled  aa 
an  aaployee  of  the  San  Francisco  Fire  1 'epartstant .   (See  AII2&RN  v. 
EAVIS,  184  Gal.  679;  HUKL3Y  v.  SYKLS,   69  Gal.  App.  310.)   By  virtue 
of  Seotiona  2,  61  and  BV,   of  the  Charter,  will  eh  booa:ae  effective  on 
January  8,  1952,  he  waa  transferred  frosa  the  yire  I^partnant  and 
baoaaa  an  ex^loyae  of  the  nirohasing  Department.  Mr.  Joughlin  now 
haa  aiade  hi  a  application  for  retireraent*  He  la  now  an  employae  of 
tb»   Purchasing  l^partment  and  liaa  been  an  onployee  of  this  Depart- 
BMnt  ainca  January  S,   1932,  a  pariod  in  exceaa  of  nine  jeara. 

xh»   courts  have  unanimotialy  held  tlmt  the  law  in  effect 
at  the  time  the  riglit  to  the  pension  aeoruaa  governs.  In  the  ease 
of  BROOKS  V.  PSHSION  BOARD,  30  Cal.  App.  (2d)  IIB  at  123,  the  court 
held! 

"In  passing  it  laay  be  well  to  note  that  It  is 
not  the  illneaa  or  injury,  but  the  result  therafwaa, 
namely,  the  inability  to  perfozs  the  work,  that  is 
the  controlling  factor  In  forcing;  the  govemnent  to 
recognise  the  express  or  im>>lied  contract  with  its 
eeployee.  If  tlie  eiaployee  holds  a  vested  right,  it 
is  only  tlie  right  to  a  pension,  reasonable  in  amottnt, 
in  accordance  with  the  oircumstancea  and  the  time 
tlmt  the  pension  becomes  operative  by  tJia  retirer.;ent 
of  the  eatployea. 

"In  Murphy  v.  City  of  Piednont,  17  Cal,  App. 
(2d)  569,  574,  62  Pac.  (2d)  614,  64  Pac.  (2d)  399), 
the  court  aald:   'But,  assxaning  that  sone  rights  ara 
vested  it  is  settled  law  that  a  pansicmar  haa  no 
right  to  a  apeoific  sum  aa  a  pension,  but  th&t  srun 
asay  be  increased  or  decreased  as  tlie  oirctinstances 
d«iai^.   (Caaserly  v.  Oakland,  6  Cal.  (2d)  64,  56 
Pac.  (2d)  237.)'   See,  alao,  IZlonch  v.  ik)ard  of 
Penaion  Ftmd  Oosaara,,   supra j  Aitken  v.  Roche,  46 
Cal.  App.  759,  192  Pac.  464;  Kumetsch  v.  lavle, 
47  Cal.  App.  512,  190  Pac.  1075.) 


"The  right  to  a  ponslon  is  a  vestad  right;  tha 
araount  of  the  paneion  raay  not  always  ba  asoartaiaad 
xmtil  tha  last  eontlnganey  has  oeoiirrad*" 

As  indioatad  in  tha  cited  oasa  aad  supported  hy   tha  authox*- 
Itiaa  quoted  thorein,  althoagh  an  enployee  bulj  have  a  Tested  right  to 
a  pension.  It  is  not  to  a  certain  or  preconceived  anount,  the  elect- 
orate hATin{^.  tiie   power  to  a&ke  aueh  ohan^^es,  either  by  ineraasing  <^ 
reducing  the  penaion. 

'^hare  was  no  statutory  guarentae  that  Mr.  Ooug^ilin,  in 
his  capacity  as  blacksmith's  helper,  i«rould  always  be  bo   classified 
as  a  msraber  of  the  Fire  i  epartniant.   By  transferrifig  the  jurisdiction 
of  his  work  frosa  tl^ie  Fire  i/epartment  to  the  CorporAticm  iard,  the 
electorate  ohaneed  his  pension  rights  which,  under  the  aixtlaox'itlea. 
It  was  authorised  to  do. 

You  are  t'terafore  advised  tiiat  in  c<xialdering  Ur,   :;o  i^illn»a 
application  for  ratirfl«s(mt,  it  sliould  be  oonaiderad  on  the  basis  of 
an  aa^loyee  of  the  Purchasing  i^partaent  and  not  an  ei&ployeo  of  tha 
Fire  Pepartnent. 


89Si>ect fully  subrrJltted, 

31TI  ATTORHKY 
Retiratnent  Board 
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February   10   1941 

SUBJECT I  Seniority  rl/hta  between  City  Employees  and 

Employeeo  of  Pu  lie  Utility  acquired  by  City, 
under  Section  125  of  the  Charter, 

Gentlemen : 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  to  the  relative  seniority  rirhta  of  employees  in  the 
Municipal  Railway,  holding  appointxnenta  to  permanent  positions,  and 
employees  of  the  Market  Street  Railway,  should  the  latter  be  acquired 
by  the  city, 

OPINION 

Section  liiH   of  the  Charter  provides  in  part  as  follows : 

"All  persons  employed  in  the  operating  strvice  of  any 
public  utility  hei'eel'ter  acqulx-ed  by  tioo  wlty  aaa  County 
of  San  Francisco,  at  the  tljae  the  sama  is  taken  over  by 
the  city  and  county,  and  who  shall  have  been  so  employed 
for  at  least  on©  yesir  prior  to  the  d.ite  of  sucii  acquisi- 
tion, shall  hij   continued  in  their  respt^^ctlve  positions 
and  shall  be  deexaed  appointed  to  such  positions,  wu^der, 
and  entitled  to  all  the  b<uxiefii.s  of  the  civil  service 
provisloxis  of  lids  charter j  provided,  however,  tiiat  no 
person  who  Is  iiot  a  citizen  of  the  United  States  shall 
be  so  o  ntliiued  Iji  or  apvointed  to  hla  position  --i  ->   »*." 

This  charter  provision  establishes  in  v&ry  clear 
language  what  civil  service  rights  enployefca  of  the  Market  Street 
iiailway  would  be  ©lititled  to  should  the  latter*  ivailway  be  acquired 
by  the  city,   it  provides,  in  effect,  that  Su4ch  of  the  Market 
Street  hai  iway  etiployfeos  who  wore  in  the  operating  service  at  the 
date  of  the  acquis  it  ion  thereof  and  ».ho  were  eo  exriployed  for  at 
least  oi;fc  ies^i'  pi  xoi  to  the  gate  of  aGguisition  would  be  entitled 
to  continue  in  their  positions  and  deeiaed  appointed  thereto,  with 
all  the  benefits  oX'  the  civil  sei'vlce  provisions  of  the  charter 
(provided,  of  coarse,  they  are  citisens  of  tae  b'nited  States) 

It  will  be  observed  that  it  is  the  date  of  acquisition 
fron^  which  such  ei&ployees  of  the  acquired  utility,  as  are  covered 
by  this  soclion,  would  date  their  newly  acquired  civil  service 
rights , 

Xou  are,  therefore,  advised  that  insofar  as  civil 
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servic©  seniority  rights  are  concerned,  should  the  Market 
Street  Hallway  be  acquired  by  the  city,  the  persons  emi^loyed 
in  the  operating  service  thereof,  would  date  the  acquisition 
of  their  civil  service  rights  as  of  the  date  of  the  acquisl** 
tion  of  the  utility,  while  those  then  employed  by  the 
Municipal  Railway  would  date  the  acquisition  of  their  civil 
service  rights  as  of  the  dates  of  their  respective  appoint- 
zaenta  to  permanent  positions. 


Respectfully  submitted. 


CIVIL  SERVICE  COMMISSION, 
#9 
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Pebruary  10,  1941. 

SUBJECT I  Do  Provlslona  of  Budget  or  Salary 

Ordinance  Prevail  where  Dirferences 
lixiat  In  viage  Scale  or  Title  to 
Position? 

Dear  31rt 

Thla  will  acknowledge  receipt  of  your  requeet  for  an  opinion, 
ae  follows: 

tUSQOBST 

"Attached  hereto  is  a  typewritten  copy  of  the 
schedule  of  c^altlons  wliich  Mr*  u  osa  dlacxisoed  with  you 
on  my  behalf*  You  will  note  that  the  salary  ordlmunce 
as  ;>rlnt^  in  the  f^reon  boo'c  is  not  consistent  in  so^se 
particulars  with  the  budget  as  adopted  by  the  lioard  of 
Supervisors,  nor  with  the  salary  ordizianee  as  passed  by 
%b»   Board.  You  will  also  note  that  the  salary  ordlnaxu^ 
as  passed  by  the  '!oex^  is  not  consistent  in  80!rae  partic- 
ulars with  the  budget  as  adopted  by  the  Board, 

*tey  we  have  your  opinion,  particularly  in 
view  of  the  ooiirt's  concliislons  in  the  natter  of  Sullivan 
V*  City  and  County  of  Can  Fraricisco  (Suprei»e  Court  Case 
Ho.  16246),  as  to  which  is  the  controlling  doauia«at." 

OPIMIOK 

At  the  outset  it  should  be  laade  clear  that  the  £p:>een  book,  in 
irtiieh  is  printed  the  Annual  Salary  Ordinance,  is  a  booklet  published 
solely  for  t)^  cunvenlenoe  of  the  public  and  the  officers  and  employees 
of  the  City,  end  i^as  no  le(^:al  sinnificanco  wtiatsoever. 

Your  query,  therefore,  resolves  itself  down  to  which  is  the 
ewitrolllng  documenr  whex^,  in  any  particular  instance,  the  title  or 
wage  scale  as  ap,)cars  in  the  Salary  Orditumce  as  ^ssed  by  the  xkmrd 
of  Supervisors  differs  with  the  budget  as  adopted  by  the  board. 

Under  the  case  of  SULLIVAN  ▼•  MofllHLSY,  14  Cal.  (Sd)  113,  to 
which  you  refer,  where  there  Is  any  difference  between  the  budt^t  and 
the  3alas*y  Ordinance  respecting;  the  yge  scale ^  the  va^'.e  scale  as  set 
forth  In  the  bud^jet  shall  pr ovr-11.  Tliat  is  the  only  point  directly 
decided  by  this  case. 

#>here  there  is  any  dlffeirenoe  between  the  budcet  and  the  Salary 
Ordinance  respecting  the  title  to  any  s^ven  position,  the  3alaz*y  Ordinance 


•batll  Frovall*       fhiB  folleva  l!>«e&ii»e  it  Is  ti^  Civil  ^^^rvlev  C«n- 
aisslon  thftt  le  ti'4i  sols  4^^^  ^^  ^^®  ola««iricattoe  or  title  of  en? 
po»ltI<m*  •xxd  It  isa;  fr<»t  tlime  to  ti:m  «v«c  reclatfsir?  or  r«tltl« 
poeltlociB  «iu»r«  It  feitlA  It  n*«i<i«tftrT  la  or^iir  to  bring  th«  sme*  la 
aceor4  iritis  tb4»  cuiles  k/mI  r«ttpou«ll»lIlilc»  of  u^  vaxvlojtsmat » 
&»  i»  ainld  la  £«ctlon  141  of  tJ£u»  Charter: 

"lh«  eaunltsloii  (civil  8«rvl&d}  «ihftXl  cI&baxTj, 
mad  frosB  tt»«  to  tia*  s*j  rselfc-islfyj   In  cccor^- 
•»c«  «ith  th«  duti«t  «LGd  T«»pa«3elbtlltl&s  of  ti« 
•aplojBtent,  ^JttA  trslnlos  •sad  «xp«rl«nce  r*qiilr«d, 
«I1  pl86«s  of  Aasplopient  Sj}  tb«  d9pKrt&i«ntt»  ftzid 
offices  of  tli«  city  and  coiiAtv    .     >   ?.       ITbe  fclvlf 
ServXce  co.^at*6lon  ahaXI  be  ih6  iug,io  of'^^h 

An4  «gal&«  in  -^ifrctlon  73  of  the  Ch»rt-:?r  It  1«  aald 

eoneeralss  the  Anwaal  r»cl&ry  Drdtn^ncet  '"'""' 

*'fJb>a  auoler  of  poeltlana  eru.  '.n 

ah&iX  be  3e^.;rei;st«4  ti'/  cl&sii«£    .  '-]w 

clylX  g»ryice  cfeesiricatiort  oI\fcg^;■xa^'•.Is;'as*  ' '  '*>^ 

You  «ro  therefore  *4vl5o<i  tiiat  where  in  any  partlqular 
potltlim  dlffereneea  exlet  b«tveen  the  budget  and  the  aeXar?  ordl* 
oenee  reepeetln^  tbe  nage  scale  a  thd  provlslozxs  of  the  Dud^^et  pre- 
vail;      where  dlffetr«ric«9  exist  as  to  tlrte  title  of  sueh  poaltioz^t 
ttie  salary  or^ua^iuse  siesalJL  prevail. 

It  should  be  eXearl;^  understood  that  ve  are  not  hers 
dlseusslziiE  th<»  effeot  of  aay  rsclaaet  float Iimi  .ir  r«tltllns  of  «^ 
position  b?  the  Civil  &ervloe  Cocmlsalon,   or  the  creation  of  taxj 
additional  posltlo»»  subsequent  to  the  adoption  of  the  hud|:«t  and 
«»aual  salary  ordljruu-ico  as  provl4ed  hy  the  wl^iartor* 

HespectfuXly  sUhalttea, 


TiCy  Attorney* 


fo  the  Controller. 
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F«braajry  11,  1941, 


SVBJKGft     OarbAf)*  Hates  with  Ii»sp««t  to 
Vacancies  in  Apart^^ant  Houaas* 

paar  ^Ipi 

This  offica  la  in  racelpt  of  your  request  for  an 
opinion  concamlnt:  the  q^aeetion  of  whati.ar  tua  full  rata 
for  garba^sa  collection  front  an  aparts^iont  building  governs, 
notwitiistandiiia  tli&t  soma  of  the  apartinonts  ar©  vao&nt. 

I  iiA-v  oxamlnad  tr.e  Refusa  Collection  &nd  Disposal 
ordlnanea  of  tha  city  &n&  Coanty  of  San  ."rauci^co*  Section 
6  theraof  providae,   la  part,  as  follows: 

"Tha  a&xlmua  ratas  or  cliargaa  for  the  collection 
and  disposition  of  jpafuaa,  as  ii«r«ln  &9flr.ed,  by  ttm 
refuse  ollGctors  are  nereby  fixed  as  follo^js: 
(aehadula  follcws).  ** 

The  schedule  set  out  in  tlis  ordinance  providing  for 
morithly  rates  for  t);e  collection  of  garbage  froaa  apartaent 
hoiiaes  saakes  no  exception  with  rv£ai.ed  to  vacancies.       The 
ordinance  siiaply  provides  the  vmximm.  rates  per  rooB  for  a 
certain  ausibcr  -f  collections  por  week*        Thertj  is  no  aciblguity 
In  the  ordlneiice  in  cffimectlon  «lth  this  situation,   &rid  there 
is  no  lan£;ua^e  sbbject  to  t!ie  construction  ti.at  vacancies  are 
ground  for  a  reduction  in  tke  ss&ximBai  rate* 

Section  6  of  tim  Or6Xs:Si^m,  in  part,  provides: 

"In  deterKgnlnf^  tLe  nuiaber  of  rooais  of  any  hoiisei-iold, 
buildixi^  or  apartotant  in  order  to  ascer^&in  the  rate  for 
tiie  collection  tind  disposition  of  refuse  therefroTn,  halls, 
alcoves,   storeroons,  batruroosis,   closets  and  toilets  shall 
not  be  considered  as  rooKxs,  nor  sli&il  basessents  or  attics 
be  consldt^red  as  rooms  unless  the  sane  be  oocv^led  as 
llvirve  quart  srs," 

Thus  it  appears  that  occupancy  was  considered  at  th» 
tines  of  tbe  preparation  of  tiie  ordiaance* 

I  an  convinced  from  the  foreigolng,  end  from  a  complete 


•c« 


axAmlnsticm  Of  th9  Ordinnnoo  Iteelf  th«t  no  reduetion  iras  ev«r 
Intended  as  the  resiU.t  of  vacancies   in  apartia»rt    hausea. 

It   2.3  therefore  agr  opinion  tiiat  the  ordlf.ance   ahoxild 
be  followed  as  it  reads,  &nd  that  no  redacticm  as  a  result  of 
vacancies  siioLiId  result. 


Iiespectrull7  subsiittedy 


To   the  • 

Dieector  of  Public  health* 
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Feb.  13,  1941. 

SUBJECT:   Defense  Taxes  on  Tobacco. 

Dear  Sir: 

This  office  Is  In  receipt  of  yoiir  request  for  an 
opinion  as  f  oIIoiwb  : 

REQUEST . 

"Ab  you  will  note  from  the  attached  meraorandian 
of  Bruce  Anderson  of  this  office,  additional  charges 
are  being  made  over  and  above  the  orl^ini.il  contract 
price,  to  cover  an  Increase  In  the  Tobacco  Stamp 
Tax. 

These  prices  are  ;:sOvernea  by  a  definite  contract 
awarded  by  the  purchaser  to  the  vendor  companies  for 
six  months  periods,  and  do  not  appear  to  be  subject  to 
any  exception  for  changes  in  merchandise  costs  or 
taxes. 

Please  advise  n:e  as  to  the  following! 

1,  Is  the  City  iu   any  way  liable  for  a 
chan^iie  li;  costs  duu  to  increased  taxes 
and  in  partlcixlur  the  "Defenee  Tax" 
under  the  existing  Tobacco  Contracts? 

2.  Should  this  office  approve  the  payment 
of  invoice;:,  rfeixdei-cd  to  Include  tMa 
additional  tax  cost  on  goods  already 
delivered?" 

OPINION. 

The  taxing  statutes,  as  codified  in  CA  PCA,  Title  26, 
sections  2000  and  2001  are  as  follows? 

"section  2000  -Rate  of  Tax. 

(a)  Tobacco  and  snuff.  Upon  all  tobacco  and  sniiff 
manxifactured  in  or  imported  into  the  United  States,  and 
sold  by  the  manufacturer  or  importer,  or  removed  from 
consumption  or  sale,  there  shall  be  levied,  collected 
and  paid  the  following  taxes  
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(c)  Cigars  and  cigarettes.   Upon  cigars  and 
cigarettes  manufacttired  in  or  imported 
into  the  United  States,  which  are  sold  by 
the  manufacturer  or  importer,  or  removed 
for  consumption  or  sale,  there  shall  be 
levied,  collected  and  paid  the  following 
taxes  t 

(1)  Cii^ars .   On  cigars  weighing 

not  more  than  three  pounds  per  thou- 
sand, 75  cents  per  thousand; 

(2)  Cigarettes.   On  cigarettes  

weighing  not  more  tiian  three  pounds 
per  thousand,  $3  per  thousand" ...... 

(Feb. 10, 1939,  c.  2,  Sec. 2000,  53  Stat. ). 

"Section  2001.  Taxpayer. 

The  taxes  imposed  by  Section  2000  shall  be 
paid  by  the  majaufacturer  or  importer." 

(Feb.  10,1939,  c.  2,  Sec.  2001,  63  Stat. 


In  1940  the  rate  of  the  tobacco  tax  was  increased  by 
the  following  "National  Defense  Tax"  Statute  

"Section  2004.  Defense  Tax  for  Five  Years. 

In  lieu  of  the  rates  of  tax  specified  in  Section 
2000  (c.  2),  the  rates  of  tax  for  the  period  after 
June  30,  1940,  and  before  July  1,  1945,  shall  be  %3.25 
and  ^7.80,  respectively.   (June  25,  1940,  11:45  a.  m. 
E.  S.  T.,  c.  419,  Title  II,  Sec.  212,  54  Stat :_;; ) 

The  taxes  imposed  by  these  statutes  upon  tobacco  are 
plainly  excises  within  any  accepted  definition  of  the  term. 

Fatten  v.  Brady,  (1902),  184  U.S.  608 j 
46  L.  Ed.  713;  22  S.C.R.493. 

The  taxing  act  is  to  be  regarded  as  an  excise  on  manu- 
facture (Liggett  ft.  Meyers  Co.  v.  U.  S.,  1937,  299  U,  S.  383, 
67  S.  Ct.  239,  81  L.  Ed.  294).    It  is  also  established  that  the 
tax  imposed  upon  tobacco  manufactured  in  the  United  States  and 
sold  by  the  manvifacturer  is  a  tax  upon  the  manufacturer  and  not 
upon  the  sale  of  the  goods,  being  laid  upon  each  pound  of  goods 
made  irrespective  of  the  sales  price,  although  the  time  of  payment 
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Is  deferred  vmtll  the  product  Is  sold  or  removed  for  consvunp- 
tion  or  sale. 

R«  J.  Reynolds  Tobacco  Co.  v.  Robertson,  (1938) 

94  Fed.  (2)    167, 
citing  Liggett  &  Meyers  Co.  v.  U.  S.,  supra, 

and  quoting  the  following  language  in  the  latter  decision: 

"True  the  limit  of  time  for  making  payment  is 
^         when  the  product  is  sold  or  removed,  but  this 

is  a  privilege  designed  to  mitigate  the  btirden; 

it  indicates  no  purpose  to  impose  the  tax  upon 
.either  sale  or  removal." 

Such  excise  taxes  upon  a  rticles  sold,  levied  upon 
the  man\ifact\irer  or  tho  dealer,  whether  added  directly  or  in- 
directly to  the  price  which  would  otherwise  be  paid,  constitute 
a  part  of  the  cost  to  the  purchaser  of  the  articles  poirchased 
and  are  not  taxes  paid  by  the  purchaser. 

R.  G.  Musser  (1926)  3  B.  T.  A.  498; 
Geo.  E.  Hamilton  v.  Commissioners  of 

Internal  Revenue  (1927)  6  B.T.A.240 ; 
Elmira  Arms  Co.  v.  Commissioner  of 

Internal  Revenue  (1927)  7  D.T.A.705; 
A.  Elsenber -,  y.  Commissioner  of  Internal 

Revenue  '(1928)  11  B.  T.  A.  574; 
Geo.  M.  Cohan  v.  Commissioner  of  Internal 

Revenue  (1928)  11  B.  T.  A.  743. 

In  Shearer  v.  Commissioner  of  Internal  Revenue  (1931)  48  F.  (2d) 
552,  it  was  held  that  "....  however  set  up  in  the  sale,  the  tax 
(excise  tax  on  motor  car)  is  a  part  of  the  purchase  price  and 
that  the  dealer  and  he  alone  pays  It."    The  Court  cited  Lash's 
Product  Co.  V.  U.  S.  (1929)  278  U.  S.  175,  49  S.  Ct.  100,  73  L. 
Ed.  251,  in  which  case  a  similar  tax  was  held  to  be  imposed  upon 
the  dealer,  and  to  be  part  of  the  ptirchase  price  upon  which  the 
percentage  should  be  computed,  though  this  results  in  taxing  the 
tax  itself  when  it  has  been  "passed  on"  to  the  consumer. 

The  general  rule  that  the  taxing  power  of  the  United 
States  does  not  extend  to  the  means  or  agencies  through  which 
states  perform  their  inherent  governmental  fxinctions  (76  L.  Ed. 
828,  citing  26  R.  C.  L.  80)  does  not  apply  to  this  case.  Liggett 
&  Meyers  Tobacco  Co.  v.  U.  S.  supra,  held  that  a  Federal  tax  of 
a  stated  svua  per  po\ind  upon  aJ.1  tobacco  and  snuff  manufactured 
in  or  imported  into  the  United  States,  to  be  paid  by  the  manu- 
factvirer  or  importer  upon  removal  from  the  place  of  manufacture, 
or  upon  sale  prior  to  such  removal,  may  legally  be  exacted  in 
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i;*espect  to  to\)Acco  sold  to  «  atato  for  fr««  distrilmtlon  to 
patients  In  a  stat«  Institution  aaintained  as  an  inatrtoaentaiitj 
of  «tat9  ^oveniiaent  on  the  ground  that  since  the  tax  was  in  re- 
ality xtpon  X,h»   sanufaoturcr  of  tobacco «  the  effect  upon  the  pur- 
Chaser  (State)  was  incidental,  indirect  and  persiissible  within 
the  doctrine  of  Cornell  v.  Co3me,192  U.  £.  418,  46  L»  Ld.  504, 
24  S.  Ct.  363,  and  iSheeler  lumber  bridijie  &c  bupply  Co»  vs,  U.S. 
281  U.  S.  582,  679,  74  L,  Eu.  1047,  1051,  60  S.Ct.  419. 

FroBi  the  inforaation  presented,  it  appears  th^t  tne  city 
entered  into  a  contract  to  purchase  certain  tobacco  products  at 
glTen  prices,  and  tnat  the  contract  contained  no  provisions  for 
additional  charges  to  cover  taxes  or  other  increased  costs, 
fi  enee,  there  appears  to  be  no  Justification  for  additional  charges 
being  made  over  and  above  the  original  contract  price  to  cover  the 
increase  in  the  tobacco  tax.   If  the  manufacturer  fails  to  add 
the  tax  in  conputin^  the  selling  price,  it  is  he  and  not  the  pur- 
chaser who  has  incurred  liability  for  its  paynent.   nhether 
added  directly  or  indirectly  to  the  price  which  would  otherwise 
be  paid,  the  tax  constitutes  a  part  of  the  coat  to  the  pur closer 
of  the  articles  purc^iased. 

You  are  accordingly  advised  thats 

(1)  The  city  is  in  no  way  liable  for  a  change  in 
costs  due  to  increased  (^defense" }  taxes  under  the  existing 
tobacco  oontraota;  and  that 

(2)  The  controller  should  not  approve  the  payment  of 
invoices  rendered  to  include  this  additional  ta;.  cost  on  c^oods 
already  delivered  in  the  absence  of  an  agreement  by  the  city 
to  pay  such  additional  coats. 

Kespectfully  8u\:»iitted, 


City  Attorney. 


Te  the  Controller. 
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February  17,  19414 


SUBJi=;GT8     Ptaraxit'oro  tmt  te  b«t  coffiaidored  Part 

of  Cost  in  Cooai^tlae  Construotloo  ¥96» 
cm  S<il»ol  Buil&ing* 

l>ear  '.-^irt 

I  lmv«  before  tm  your  letter  dated  Oot<rt>ei!'  18,  1940.  iSii^ 
roads  substantially  as  followa,  to-witi 

"Cliaptfla?  59,  statutes  of  1935,  pelating  to  the 
subleot  of  deai^  and  construction  of  public  school 
bullOinga  in  Oallfoitila,  pirovldea  aa  followa  in  -action 

»Pee«  are  required  by  Section  2  of  the 
aet  aa  followa j    Por  the  firat  ^50,€K)0,  a  fee 
of  I  of  1  per  cent  at  tiie  estiaated  coat,  and 
fc»  all  costa  in  exceas  of  |260,000  a  fee  of  i 
of  1  per  oeat*     if  tlie  actual  cost  exoeeda  the 
estisaated  cost  by  more  than  10  Dor  cent  a 
further  fee  of  |  of  1  per  cent  of  the  ^aount 
by  «^ilch  tlie  actual  coat  exceeds  the  araount  of 
the  estiiaated  coat,  will  be  required.     Joat 
shall  be  tai^a  to  ri^tn  tJi©  total  cost  of  t*te 
^itire  building  exclusive  of  fiymlture  and 
aroliitectux^  and  angineering  services* » 

'  m  ocsnputing  the  fees  due  the  State  of  Galif- 
ornia  on  school  buildine  constniotion  I  >iave  deducted  the 
following  Itema  believing  they  are  not  oart  of  construct- 
ion costs  but  coc^  m^der  furniture  i^bicli  lt«a  is  deduct- 
ible from  filing  feet 

linol^ei 
uindow  Kihadee 
Vffiaetian  Elinde 

"Tb^  State  of  oalifomia  feels  tlmt  these 
itsffiia  o<^e  uraaer  construction  cost  and  I  woiild  li]^  to 
have  you  rcsnder  a  ^a^tt^i  oplriion  so  tlijat  -ee  laay  for««ird 
--  to  the  11  vision  of  i^roiilteoture  of  the  state  of 


iallfomiA," 


-t*.  Obyioiialy,  the  laatter  to  be  determined  is  whetlier  or  not  the 

*^*  linoloucn,  window  shades  end  Venetian  blinds  are  to  bo  considered 
as  rumlture  and  thereby  be  vmmpt  in  ooii^uting  the  fiUnr  fee  in  th« 


m 

constructieai  of  a  scbooX  building  or  are  to  b«  considered  as  fixtures 

and  lijetn-e©  part  of  the  realty. 

In  order  te  detei^iisi©  «^eth«r  a  tfiSflg  i»  a  part  of  tlie  reia 
property  or  ixot,  one  mxst  take  into  eonsideration  the  ajanner  of 
annexation,  its  adaption  to  tiie  use  of  tlie  bxiildissg  and  the  intention 
of  the  party  affiielns  tiie  aacs©  and  of  tl^ee  tli©  first  two  are  only 
applied  to  determine  the  intent*     (12  GAL.  .Tlll»  56u) 

'Xhe  ite^i  mentioned,  it  is  to  be  noted,  are  ineloded  iJa 
tJate  epeolflea  ions  for  the  general  construction  of  tlie  scliool  tnuld- 
iEtfJS.  and  the  arciiitect  and  contractor  are  charged  with  tli©  reai^ons- 
ibility  ther  emjder  to  see  timt  the  liaterials  fumialJOd  and  workaan- 
ehip  in  connecticai  tliereud-th  a»et  tiie  requlrwattite  of  tiie  apeolfi- 
oaticM(is« 

rbere  are  nujaeroua  cases  in  this  state  deoidins  that 
various  articles  attached  to  tliC  realty  imve  becosae  a  part  of  tim 
8G2M  and  they  all  follow  the  apparent  intent  of  tlie  party  fa 
affixing  thSBU     (See.  Q03lJ.m:Ji  V.  MXOHSS,  167  Cal.  5t.7|  lA^mmon 
V*   SIIAlS&RD  SQ&I»  CO.,  80  Oal,  24S)  mmk^QGlM  V.  TWm,  50  Cal.  ^?p» 
301.) 

AS  iadieeted  t^wre  it  is  tixo  obvious  intention  of  tlie 
parties  in  the  instent  e&ae  to  ooasid^p  tbs  attained  articles  as 
part  of  tbe  building  and  this  is  sup  or  ted  by  the  corner  of  affixing 
and  tJie  adaptibility  of  said  articles  to  tise  use  of  tbe  building* 

one  of  the  Es>et  reo^it  oases  on  this  siib^eet  and  one  tbat 
is  closely  anaioe;ous  to  the  instant  case  is  that  of  aoEI»H  v.  00a», 
220  Gal.  193.     In  tisat  case  tlie  qaeaUon  to  be  detenaia^wl  «a»  wljethw 
linoleum  and  asi  aiming  placed  in  a  store  by  a  leasee  were  fixtures 
and  h^ce  part  of  the  building  and  the  Su|j*eKie  Cotjrt  declared  tlmt 
they  w<»pa. 

therefore,  you  are  advised  tlmt  mitSx  items  as  linoleiBa. 
«indo»  sliades  and  veuetian  blinds  are  part  of  the  stracture  of  xim 
building  in  coi^uting  tU©  fees  \ja3d6r  Chapter  59,  Statutes  10S3, 
Section  28  thereof.     Xhese  it^aa  imy  not  be  ro^rded  as  furniture 
so  tiiat  the  exeaption  can  be  ciaia^. 

Kespeotfully  yours, 

Director  of  Public  l^eioi 
#6 
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February  17  1941 

SUBJEQTt  Compensation  for  Platform  Men  and  Bus 

Operators  with  Municipal  HAllwey,  xinder 
Section  1£5  of  the  Chart&r* 

DesLT   Slrt 

This  will  ftokno9ledgd  receipt  of  yotir  request  for  en 
opinion  as  to  whether  i^ersons  eiai^loyed  as  platform  men   or  bus  opera- 
tors with  the  operatln|T  department  of  the  Mimiclpal  Railway  System 
who  work  for  less  than  eijrht  hours,  spread  ov^r   a  r&nve   of  more  than 
ten  consecutive  hours,  are  entitled  to  be  paid  at  Uie  rate  of  tlae 
and  one-half  during  the  period  worked  In  excess  of  the  ten  consecu- 
tive hours  in  one  day« 

0  je  1  H  I  O  M 

Section  1£5  of  the  Charter  provides  for  the  condition  of 
•■ipleyaMnt  and  rate  of  ^/ay  for  the  persona  here  concerned  as  follows: 

"Fersona  ersployod  as  platfor«ti  men  or   bus  operators 
In  the  oparatli-ig  department  of  the  municipal  rail- 
way systea  ahall  be  subject  to  the  following  con- 
ditions of  eiaployaenti   The  basic  hoars  of  labor 
shall  be  el^ht  hoiirs,  to  be  ooapletad  within  ten 
consecutive  hours;  there  shall  be  one  day  of  rest 
in  each  week  of  seven  daysj  all  labor  perfonaed  in 
excess  of  eight  hours  in  any  one  d%-  ,  or  six  days 
in  any  one  weeic,  shall  be  paid  for  at  the  rate  of 
tlKie  and  one  half," 

It  will  be  observed  that  the  baaie  hours  of  labor  are  eight 
hours  to  be  cossplcted  wltltin  ten  consecutive  hours.  This  latter  clause 
as  underscored.  Indicates  within  which  period  a  day's  work  (as  that 
tern  is  here  used)  shall  be  completttd*  Thus  when  we  later  find  the 
languag:e  "all  labor  perfonaed  in  excess  of  eight  hours  in  any  one  day  -• 
shall  be  paid  for  at  the  rate  of  tlae  and  one  ^lalf,"   the  pbryse 
"in  any  one  day"  (us  here  used)  means  "within  ten  consecutive  hours", 
To  reach  any  other  interpretation  one  would  have  to  entirely  disregard 
the  previously  defined  limitations  on  the  basic  hours  of  labor,  which 
would  be  contrary  to  the  well  established  le^^al  principle  that  an 
instrujvient  ff»uat  be  construed  froja  ail  its  four  corners  to  arrive  at  its 
true  £;eanli;g.   If  this  xaeaning  is  not  given  to  the  language  of  the 
section  it  would  be  possible  to  conpel  a  platform  nian  who  would  be 
pennltted  to  actually  work  six  or   even  four  hours  to  await  the  g&  ssage 
of  twelve  or  even  fourteen  hours  to  accomplish  his  task.   It  was  to 
avoid  such  a  condition  tL^t  the  quoted  langoia^-e,  setting  forth  the 
basle  hours  o£   labor,  was  written  into  the  section. 
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You  are,  therefore,  advised  that  persona  employed  aa  plat- 
form men  or  bus  operators  in  tiie  oporating  department  of  the  Municipal 
Railway  Systeni,  who  work  for  lesa  than  eif^ht  hours,  spread  over  a 
rang*  of  more  tha.','  ten  consecutive  hours,  arc  entitled  to  be  paid  at 
the  rate  of  time  and  one  half  during  the  period  worked  in  excess  of 
the  ten  consecutive  hours  in  any  one  day. 


Respectfully  submitted, 
CITY  ATTORNEY 


Mr.  E.  D,  Gaiiill 
Manager  of  Utilities 
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Fttormrj  26 »  1941. 

SUBJECTS  Xn  r«  -  Certain  Oporatlons  of  th» 
aontral  Persit  i)urefiu« 

l>©ar  -^Irt 

I  «ua  In  Teo0S.L>t  of  ymap  request  for  an  opinion  and  ruling  on 
points  of  law  pertainini^  to  certain  operations  of  the    mitral  Peralt 
l%ar«Ku  and  also  for  vs^  Interpretaticai  of  the  wroviaiona  of  ordinance 
So.  524,  eiiaoted  toy  the  i^oardl  of    iupervisor*  on  Felnnsary  26,  2^40, 
dealing  wltii  refunds  te  be  -^m&»  Tos  tl^e  several  d^^£«rtB)i»ata  of  the  £sunio-> 
Ipal  govermaent* 

OPIHIOH 

I  viXl  endeavcar  to  enseer  jovct  Inqvtiries  in  the  eae^ler  in  i^iieh 
they  are  set  forth* 

1.     (a)     r^mt  is  the  effeotive  date  of  ordizian^  Ho*  524, 
enacted  robruary  26,  19^? 

Ordliumee  Bo*  524  is  an  ordinance  Vhich  is  8ub;}eot  to  the 
ref ereEodOB  provisions  of  the  Charter  end  therefore  It  does  not  hoccem 
effeetl-ve  -until  thirty  ^ys  after  its  passage  -  that  is,  tiiirty  days 
after  it  was  signed  by  the  l^yor.     This  was  on  February  2S,  1940* 

(b)    Are  t^  provisions  of  tlie  ordiimnoe  retroactive? 

Ho  ordinance  is  retroactive  unless  it  ap^>ears  froia  tlie  contents 
thereof  that  it  was  tlie  intention  of  tiie  €Maactiae  body  to  rr^sQ  it  retro- 
active. Theare  i«  no  provision  in  this  ordinance  frcsa  which  this  conolu- 
sicKi  can  be  drawn,  and  the  oj^nance  specifically  refers  to  -'feea,  pen- 
alties, costs  or  desjoaits  hereafter  i>€dd**'  ilierefoaro,  tlie  ordinance  has 
no  effect  on  any  tr6n8actl<»is  wMch  occurred  prior  to  the  effective  date 
thereof* 

2*     (a)     i^  any  of  the  provlsi<ms  of  ordinance  Ho.  SS4  alter 
or  aiBsci^  or  ohaa^  the  oplni<Hi  of  the  01  ty  Attorney  under  date  of  April 
5,   Ift^T 

TbX»  opinion  was  rcsider^  to  the  j'limnce  Cdsedttee  of  tt» 
Board  of  fupervisors  in  response  to  t]ieir  ro  luost  that  the  c^OBBsittee 
be  advised  aa  to  its  rights  In  refunding  to     Oiralta  Jonstiniction  coranany 
certain  aaounts  paid  to  the  Depart&iflnt  of  Public    orks  for  the  issuance 
of  building  perEdLta* 

In  this  oplniwi  I  ruled  that  aagr  payansfe  Bsade  for  a  building 
pexQjit  served  a  two-fold  pxirpoae  -  one  to  defray  the  expenses  ^neun-ed 
in  eacejalninG  ajid  Inspectinc  tlie  building  and  tlie  otiicr  for  tlie  cost  of 
inspecting  and  exeainlng  tlie  wlans  and  specif ioatlons*     I  ruled  that  the 
applicant  few?  tlie  refund  wo.ild  be  entitled  to  a  proportionate  tesount  of 
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the  SUB  paid  and  this  proportionate  amount  would  be  based  on  the  reason- 
able cost  of  examining  and  in3peotin(;  of  plana  and  spsoificatlons  as 
against  the  cost  of  the  work  to  be  thereafter  performed  in  iuspectlng 
the  building.   In  other  words,  a  certain  aaount  of  work  must  be  done  in 
examining  plans  and  specifications  before  the  permit  can  be  issued  or 
denied.  The  lepartment  is  entitled  to  c<aQ>ensatlon  for  this  work  but 
if  the  building  is  not  proceeded  with  and  no  Inspection  work  is  done, 
the  applicant  should  be  allowed  credit  for  the  reasonable  cost  of  such 
inspection  and  the  refund  made  accordingly. 

t^hile  the  above  ruling  was  »ade  prior  to  the  effective  date 
of  Oirdlnanee  No.  524,  it  appears  to  me  that  it  would  be  the  proper  rule 
to  follow  in  laaking  refunds  under  ti^iat  ordinance  for  the  reason  that 
Ordinance  Ho.  524  sets  up  a  procedure  for  the  refund  but  does  not  state 
how  the  anumnt  of  the  refund  should  be  determined.  I  therefore  believe 
that  the  rule  as  annoimoed  in  my  opinion  is  a  proper  one  to  follow. 

3.  (a)  Do  the  discretionary  powers  vested  In  the  Llz*eotor 
become  operative! 

1.  eithin  the  six  months  period; 

2.  Upon  the  expiratlcm  of  the  six  months  period? 

Answering  subdivision  (a),  the  discretionary  powers  of  the  Di- 
rector of  Public  Works  would  not  operate  until  six  months  after  the 
permit  is  issued  and  after  that  period  of  time,  the  extension  of  the 
permit  or  the  granting  of  an  additional  extension  by  any  interested 
department  is  r*' scroti aaary  with  the  iireotor. 

(b)  At  what  point  of  time  do  the  discretionary  powers  of 
the  director  expireT 

It  is  icit'Ossible  to  lay  down  any  hard  and  fast  rule  on  thi« 
question,  but  it  is  my  opinion  th&t  any  reaaonable  extension  granted 
by  the  Ulreetor  would  be  sustained. 

(o)  What  procedure  must  the  Pex%iit  Holder  follow  to  obtain 
the  iireotor' s  reneml  of  the  permit? 

He  must  make  an  applleati<»i  to  the  Director  stating  therein 
the  reasons  for  the  desired  extension. 

(d)  What  act  or  pzH>cedure  on  the  part  of  the  l>lrectop  is  re- 
quired to  effect  the  'renewal"? 

He  must  approve  the  application  for  the  extension  and  should 
state  in  his  approval  the  period  of  time  for  lAiioh  it  is  extended.  As 
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X  havo  heretoforo  said^  tha  •xtension  oannot  be  beyond  &  reaaozuible  tine, 
and.  In  t1«w  of  the  provisions  of  the  ordliianoe,  I  do  net  believe  the  ex- 
t«aelon  should  exceed  a  period  of  six  months. 

(e)  Does  the  i;dreotor  Iiave  the  auithorlty  to  renew  the  pemlt 
a  Bec<»id  tlste? 

There  appears  to  be  no  llnltatlon  contained  In  the  ordinance 
«hloh  would  prevent  store  than  one  renewal,  i)rovldln£  tlAt,   In  the  opinion 
of  the  granting  bureau,  there  was  a  sufficient  reason  for  the  extension 
and  previous  extensions  were  In  oonTomlty  to  the  answers  to  subdivision 
(d). 

4.   (a)  Should  the  Centi«l  Peml!:  Bureau  z*equlre  the  applicant 
to  pay  the  prescribed  fee  at  the  tlrae  of  filing  the  application  for  a 
building  penal tT 

Yes.  See  Section  1,  Artlele  1,  Chapter  X,  Public  lorks 
Code. 

(b)  Has  any  city  departswnt  legal  authority  to  perform  work 
upon  an  ai^pll cation  for  a  building  permit  prior  to  the  ^layment  of  the 
prescribed  statutory  fee  therefor? 

Ifo  city  departsoent  has  authority  to  perform  motk.  upon  any 
application  for  a  building  permit  prior  to  the  nayment  of  the  prescribed 
statutory  fee  therefor. 

(c)  In  the  event  that  the  prescribed  fee  is  paid  at  the  tlzae 
of  filing  the  application,  and  subsequent  inspection  and  exaralnatlon 
thereof  causes  a  denial  thereof,  is  there  any  legal  provision  wherein 
a  refund  of  any  portion  of  the  fee  n->ay  be  made  to  the  applicant? 

In  the  Etttter  of  a  prescribed  fee  paid  at  the  time  of  the 
filing  of  the  application,  and  after  inspection  and  examination,  the 
permit  is  dwiied,  I  refer  you  to  City  Attorney's  opinion  dated  April  5, 
1929,  hereinbefore  referred  to. 

1.  If  the  answer  is  In  the  affirmative  - 

a.  ;Vhat  la  the  citation  to  tl^ie  specific  authority? 

a.  The  specific  authority  is  to  be  found  in  City  Attorney's 
opinion,  dated  April  5,  1929,  which  is  in  the  LJook  of  Opinions  for  1929, 
and  nxunbered  291. 

b.  What  is  the  vrocedxtre  for  the  applicant  to  follow? 

I 

^         b.  The  applicant  should  follow  the  procedure  set  forth  in 
i  Bill  Mo.  642,  Ordinance  Ho.  524,  effective  as  of  February  28,  1940. 


o«  MQmt  is  th»  pTwt^vam   for  the  DapartmBofe  So  JTollovT 

e*  7h«  Department  a^hduld  follow  the  sane  procedure. 

d.  @hat  specif  lo  authority  can  the  Controller  use  to 
legally  substantiate  hie  authorisation  of  said 
refund? 

d.  The  Controller  can  suhstantlate  his  aots  by  reason  of  the 
provisions  of  the  Qbove  3;entioned  Ordinance  and  the  shove  mentioned 
opinion  of  the  City  Attorney. 

(d)  In  the  event  the  pemit  issues,  but  '^under  which  no  work 
is  eoBtnenoed  within  six  months  fron  the  tl;ie  of  Issuanoe",  Is  the 
perait  holder  entitled  to  a  refundt 

The   peralt  holder  is  entitled  to  a  rropoi^lonate  refund  If, 
after  the  perrait  is  Issued,  work  Is  not  ooMnenoed  >tnder  the  peralt 
within  six  months  fron  the  tli^ie  of  issuance. 

1*  If  the  answer  Is  in  the  affirsmtive  - 

««  ttliat  is  the  citation  to  the  apeclflc  anthorltyt 
b«  iQsat  is  the  i^rooedure  for  the  applicant  to  followt 
«•  l%ftt  Is  tirie  procedure  for  the  ropartmont  to  follow? 
d«  Wtukt   specific  avitliorlty  can  the  Controller  use  to 

legally  substantiate  his  authorisation  of  said 

refund? 

1.  m.f   b,  0|  and  d.  These  questions  have  be<»i  answered  above 
under  number  4,  section  o,  subdivisions  a,  b,  o  and  d  thereof. 

2.  If  the  answer  is  negative,  on  the  f^rounds  that  the  rli'hts 
granted  under  the  perait  iiave  been  ban»ed  by  Paragraph  4,  See.  59,  Art* 
3,  Chapter  I,  Part  IX,  of  the  Municipal  Code  - 

a.  Could  the  Director  tinder  Ms  discretionary 

powers,  renew  the  permit,  and  thereby  restore 
to  the  permit  holder  the  legal  right  to  a 
refund? 

2.  (a)  It  is  not  necessary  for  the  Director  to  renew  a  jjermit 
in  order  that  the  permit  holder  tiay  obtain  a  refimd,  provided  the  appli- 
cant follows  the  procedure  set  forth  In  the  above  mentioned  Ordlnsunoe 
and  files  Ms  clalai  witMn  one  ^ear. 

(e)  In  the  event  that  tlie  fees  are  paid  and  permit  issues, 
and  within  the  six  launths  lltdtation  the  original  undertaking  Is  ex- 
panded to  Include  addltloiml  construction  - 


1«  Would  tha  p«railtt««  bo  roquired  to  obtftla  &  now  pormlt 
oovorlng  the  entire  pro^oot  (the  original  const  motion  plxui  the  addit- 
ional oonatruction)  and  ijay  a  now  permit  fo©  upon  tho  full  aiaoxmt? 

2,  Or  wo\ild  tlio  ponaittoo  bo  required  to  buy  a  pornit  oo-vor- 
ing  the  additiozml  eonstruotlon? 

(e)  1  and  2.  In  the  event  the  foes  are  paid  and  ponait 
issues,  and  within  six  months »  lixaitation  the  original  undortaklng  is 
expanded  to  include  additional  construotion,  the  porstit  holder  tK>uld 
not  be  required  to  obtain  a  now  ponait ,  but  would  siojsly  bo  roquirod 
'^©"apply  for  a  penait  covering  the  additlorval  coxkstruotion. 

(f )  In  the  ev«it  the  foes  sxo  paid  and  pori^t  issues « 

and  within  the  alx  sonths'  llaltatictti  tho  plana  of  the  original  under- 
taking are  altered,  and  in  addition,  tho  eatisHttod  coat  of  construct- 
i<m  inoreased  - 

!•  Wofuld  the  pesneriittoe  be  roquired  to  obtain  a  now  pormlt 
covering  the  entire  projoct  and  j»ty  a  now  ,>ori3it  foe  upon  the  fall 
amount? 

!•  In  the  event  tluit  the  foes  are  paid  and  pemlt 
issues,  and  within  alx  Etontha*  limitation  tive  plans  of  the  original 
undertakino  are  altered,  and,  in  addition,  the  eatiraated  cost  at   cotw 
struotion  increased,  the  porrait  holder  wpold  be  required  to  obtain 
a  now  permit  co^raring  tha  entire  i-roject  and  pay  a  new  permit  foe 
upon  the  full  aiaount* 

2«  would  the  permittee  be  le^i^lly  entitled  to  receive  either 
a  refund  of  a  portion  of  tha  oriclnal  fee,  or  a  credit  for  a  portion  of 
the  origlzml  fee  to  be  applied  as  a  reduotlon  on  the  amount  to  be  paid 
by  him  for  tho  seoond  pex^iit? 

2.  In  this  event,  the  permit  holder  would  be  entitled 
to  receive  either  a  refund  of  a  portion  of  tJi©  original  fee  or  a  credit 
for  a  portion  of  the  origiixal  foe  to  bo  applied  on  the  fee  for  the  nwr 
permit* 

5.  Ttoder  tho  provisions  of  Bill  542,  Ord,  524,  would  the 
tx^insactions  in  the  hypoti»tloal  case  horeinafter  sot  forth  be  oon- 
strued  as  - 

a*     rAiptlioate  Payis^b 

b.     li:xoess  Pa;[^naat 

o,  l£rraneou«  Payment 

5.  Uhder  tho  provisions  of  Bill  No.  542,  Ordinance  Bo,  624, 
the  above  would  be  construed  as  a  duplicate  payment  as  to  a  part  only 
of  the  original  pa^«it» 


6«  I&xder  tJhte  provisions  of  Bill  542,  OrA*  &ZA,  would  the 
paTKant  d*t«Kl  M&rcl:i  It,  1940,  in  the  hypothetical  case  heroin&Tter 
attutionod,  would  Uio  p&srsient  dated  Mareh  15,  1940,  constitute  ''the 
l&cit  it«n  of  the  account  or  elais  accrued"? 

6.  Under  the  proYiaiosis  of  Bill  Ho.  &42,  Ordinance  Ho.  £24, 
the  paynent  dated  Inarch  15,  1940,  would  oonatitute  the  laat  iten  of 
the  account  or  claia  accrued* 

7.  vmuld  the  provialona  of  Paragraph  4,  Sec,  59,  Art.  S, 
Chapter  I,  Part  II,  operate  to  the  defeat  of  the  penaittee's  olaiji 
for  z^fund? 

7.  The  proviaione  of  Para^-raph  4,  iJectlon  59,  Article  5, 
Chapter  I,  Part  II,  of  tl:ie  ^funicii^al  Code,  would  not  operate  to  the 
defeat  of  the  pemit  holder's  claim  for  refund* 

a*  If  the  answer  is  in  the  affiroatiYe,  would  the 
permittee's  riglits  to  refurji  be  restored  in  the  event  the  lirector 
exercised  his  discretionary  power  and  renewed  the  original  pemit  after 
the  expiration  of  the  six  nranths*  period? 

a*  Such  an  aotion  would  merely  he  an  idle  aot  oa  the  ptopt 
of  the  rireetor. 

8.  With  reference  to  the  hypothetical  case,  does  authoirlty 
vest  in  the  Central  renal t  imreau  whereby  in  this  type  of  ease  it 
could  le^^ally  allow  the  450.  paid  on  the  first  trGna&.ction  as  a  credit 
on  the  ataount  due  on  the  second  transaction,  thereby  resulting  in  the 
permittee  paying  only  the  difference  of  ^18.  to  obtain  the  second 
permit? 

a«  Or  is  It  neoessary, under  the  statutes  governing,  for  the 
pemlttee  to  pay  the  full  amount  of  the  second  permit,  and  file  his 
claim  for  refund  of  the  amount  paid  uiider  tho  first  transaction? 

8.  In  the  type  of  case  under  consideration  authority  vests 
in  the  Central  Ponait  Bureau  as  the  ag<mt  of  the  Director  of  Pufelie 
iSorks.  and  It  is  not  necessary,  under  the  statutes  Koverninf*.  for  i'he 
permit  holder  to  pay  the  full  amount  of  the  second  permit  and  file 
his  claim  for  refund  of  the  amount  paid  umder  the  first  transaction. 

Tta»  Iqrpothetleal  case  hez>einbefore  m«itloned  Is  as  follows: 


lat  Tranaftotion 
Jaja..20,   1939 


riXaa  application  for  tmlldlng  permit  estlettited 

ooftt  of  construction  -  f5,000« 

Faraoit  Issues,  and  folloiving  fee  is  ,iald  tharefori 

(1)  Building  Permit      $25.00 

(2)  Street  Space  Deposit   20.00 

(3)  Street  npaee  Foe       fc.OO 

Total  lat  iranaaotimi     |50.00 


2nd  I'ranaaction 


}La.r»   10,  1940  -  files  application  for  buildixif;  pemit,  estimated 

cost  of  construction  -  1^8,000.00 
Mar.  15,  1940  -  Pemit  issues,  the  followiiig  fee  is  paid  therefor: 

(1)  Soilding  Permit  |40.00 
(8)  Street  Space  lepoait  20.00 
(3)  Street  ajmoe  Fee       8.00 

'i^otal  2nd  Iran8aoti<m     $68. (X) 

uhapter  1,  See.  64 
Chapter  1,  Ooc.  76 
Chapter  1,  Sec.  77 


(1)  i^ailding  Code 

(2)  Sttilding  Code 
(S)  Buildi;ig  Jode 


The  first  construction  plans  conteiaplated  an  overhaul  job  on  an  old 
building.  Ifo  work  ms  done  under  the  original  plans. 

i'he  second  aonatz^totion  plans  contemplated  the  same  job  covered  by  ti» 
first  oozistruction  plana  plus  additional  work,  the  total  of  tl^e  revised 

flans  being  the  original  |&y000.  plua  |3,000.  adilitional  trork,  tolling 
8,000. 


Eeapectfully  submitted. 


CITY  A*ei?0RHET 


Controller 


#7 


3245 


Feb.  27,  1941. 


Subject:   Charges  a^^ainst  Cotinty  for  Maintenance  In 
State  Hospital  of  Person  charged  with 
Public  Offense. 

Dear  Sir: 

We  are  in  receipt  of  youz*  roqu.est  for  an  opinion, 
which  reads  as  follows : 

Under  date  of  January  22,  1940,  a  person 
by  the  name  of  Chin  Chow  was  arrested,  charged 
with  the  crime  of  assault  with  a  deadly  weapon. 
On  January  29,  1940,  iie  was  coauuitted  to  ths 
Stockton  State  Hospital.    On  the  followirxg  day, 
January  30,  1940,  Jud^o  Sverett  C.  McKea^je  dla- 
mlssed  the  chari^o  a.^uinat  him. 

The  Stockton  State  Hospital  has  charged  the 
City  and  County  for  his  maintenance  in  that  in- 
stitution as  H  criminal  insane  person. 

Due  to  the  fact  that  the  case  was  dismissed 
the  question  arises  whether  or  not  this  is  a 
proper  cliax-ge  ujjalnst  the  City  and  County  of  San 
Francisco. 

Will  you  kindly  give  us  jomt   opinion  on 
this  rnatter. 

OPINION. 

Section  6664  of  the  welfare  and  Institutions  Code, 
as  amended  in  1939,  provides  that, 

"If  any  person  charged  with  the  commission 
of  a  public  offense  in  any  county  of  this  State 
is  committed  as  an  insane  person  to  any  State 
hospital,  as  a  result  of  proceedings  had  pursu- 
ant to  the  provisions  of  Ar-ticles  1  to  7,  inclu- 
sive, of  Chapter  1,  Part  I,  Division  VI  of  this 

Code, all  expenses  of  such  proceedings 

and  the  expense  of  maintalniiv."  such  person  in  such 
State  hospital  shall  be  a  charge  upon  the  county 
from  which  the  person  is  committed;  .,.." 


I 


#2. 

The  records  of  the  State  Hospital  Department  of  the  County  Clerk's 
office  show  that  Chin  Chow  was  conmltted  to  the  Stockton  State  Hospital 
as  a  result  of  proceedings  had  pxirsuant  to  the  provisions  of  said  Arti- 
cles 1  to  7,  Chapter  1,  Part  I,  Division  VI  of  the  Welfare  &  Institu- 
tions Code  in  Superior  Court  action  #18250.   The  Judgment  of  Mental 
Illness  and  Order  of  Commitment  and  the  Financial  Statement,  showing 
"no  funds,"  were  made  pursuant  to  the  provisions  of  Section  5100  of  said 
Code  and  recorded  on  January  29,  1940,  in  Vol.  19A  at  page  20. 

Therefore,  the  principal  question  before  us  is  whether  Chin  Chow 
was  a  person  "charged  with  the  commission  of  the  public  offense"  within 
the  meaning  of  said  Section  6664.   This  seems  to  depend  upon  vihether  a 
formal  writ ten  complaint  was  ever  filed  against  him. 

The  California  courts  have  held  that  the  word  "charged"  means  a 
formal  complaint,  information  or  Indictment  filed  against  the  criminal. 
(People  V.  Oarnett,  (1900),  129  Cal.  364,  61  P.  1114,  1115;  People  v. 
Lepori  (Dec.  1917}  35  Cal.  App.  60,  63,  169  P.  692,  694;  People  v. Shawn 
(Aug.  1932),  125  Cal.  App.  55,  13  P.  (2)  866,  868.)   Though  the  courts 
of  some  other  states  have  tsdcen  a  contrary  view,  they  recognize  this  in- 
terpretation as  the  law  in  California.   (See  discussion  of  People  v, 
Garnett,  supra,  in  Howard  v.  People  (Colorado  Supreme  Court,  1935), 
51  P.  r2)  596,  and  cases  cited  therein), 

V/e  are  aware  of  People  v.  Serrano,  123  Cpl.  App,  339,  11  P.  (2) 
81,  decided  by  the  Fourth  Appellate  District  Court  in  May  of  1932;  but 
believe  it  should  be  distinguished  on  the  groxmd  that  the  court  apparent- 
ly relied  upon  a  qualified  dictum  in  the  Garnett  case  in  obviously  de- 
siring to  prevent  a  prisoner  from  taking  advantage  of  the  technicality 
that  a  formal  complaint  against  him  had  not  been  filed  at  the  time  of  his 
escape  from  prison,  and  to  hold  him  guilty  under  the  provisions  of  Sec- 
tion 107  of  the  Penal  Code  regarding  punishment  for  escape  of  a  prison- 
er "charged  with  or  convicted  of  a  felony."    Explanation  for  the  de- 
parture from  the  general  rule  followed  by  previous  and  subsequent  cases 
is  found  in  the  court's  opinion  that  to  interpret  the  words  in  Sec- 
tion 107  of  the  Penal  Code  in  the  sense  that  a  formal  charge  must  be 
filed  against  a  prisoner  would  encotirage  escapes  of  the  kind  found  in 
that  case  and  might  cause  confusion  and  disorder.   In  order  to  prevent 
such  a  result,  the  court  apparently  "made  the  law  fit  the  case."  The 
Serrano  case  seems  to  stand  entirely  by  itself  as  we  have  not  found  it 
cited  on  this  point  in  any  subsequent  case.   In  fact.  People  v.  Shawn, 
supra.  Ignores  it  and  follows  the  Garnett  and  Lepori  cases. 

In  discussing  the  phrase  "charged  with  the  commission  of  a  public 
offense,"  the  Attorney  General  of  the  State  of  California,  in  Opinion 
No.  NS  2980,  dated  October  11,  1940,  said: 

"Neither  the  Welfare  and  Institutions  Code 
nor  the  Penal  Code  defines  the  term  'charge*  or 
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Uw  ptan*%   ^oiiAr^^ca  with  %lm  •oraaission  ot  *  pubXle 

453,  &09  «•    4.  Aik^^   Um  CWi,   Ul  gUguasin,;   the 
qu*«tXoa  ftaldi 

*A  MTlMlafil  «lsMP8»«   «trXo%ly  ^iwnflrtng^  «»ci«tt 
only  #ien  a  fozmftX  written  e  oBplaint  totB  t»e«n 
4Mm9«  *js*i,zuit  th«  ft««ujK»d  Ami  ft  {3r«s«evtlon  tnl- 
tiftted.        It  la   truo  tino  popular  \mder«tfti 
odT  th«   t«rm  i»  *Aacu«ftti(Hn,  *   ai^  It  1*  tT9*^!._^ 
iummI  «i  th  r«f«r«ac«  to  ftll  aoousatl.oa«»  irir  otoer 
VtmXf  in  tin*  ri«iNipap«rs«  or  oL£iervlso|  bu«  lb 
X«^aX  phr«ft««Xog/  It  !•  properly  United  to  math 
«eeu»etl<Mui  «ui  ha^w^  tekeu  nJtiApe  In  }»raaeoutloa« 
lA  %3m  ejree  o£  tlae  law  «  perecn  le  cimrt^ed  with 
«rl»e  MUjr  itien  lie  la  eAlXttd  \Apon  In  «  legal 
jgyeceedtng  to  aioawer  to  9uc)a  a  ohart^e.     '4ere 
ipvetttl^atlon  by  proae&utltie..  orfloers»  or  even 
the  Inq^ulry  and  oonalderatlou  by  axaialxtlng 
■flKlatriitea  ol  tite  pr«>i»rl«ty  of  Inltiatlii^  a 
proaecutlon»  do  not   *of  tbemsalvee  create  a 
•rlJBinaX  ciiart,e**      (Cltl&c  tog  ted  fc^  tmtea  ▼ . 
PifctteraoD.      150  l,   S»   6b,    X4  w.   Ct.   20,  '37   L.Ed, 

Be^^flag  iMl>en  the  aboTO  oltad  autl»erltlee»  »e  are  ef  the  eplnlcm  that 
la  the  abat    ce  oX  a  xortoaX  writ  tea  eoK^ialnt  llXed  agalaat  iihXn  Chow, 
he  waa  aet  a  persox^  "eitare.ed  »lth  the  eewwieelon  ot  a  ptibXlc  orfenae" 
within  the  aeanlag  ot  seetlot;  4Mk64  ef  tlie  fteliare  ^  Inatltutlone  Code. 

the  Police  I/epartMeitt  r«corda  aluaw  that  *Cihla  choa"  was  arreet* 
•d  by  eiTlcera  >4*  :.eaX/  and  i:>.  ^laapeea  artd  be<^ed  ^i-  t>.«i  Clt^  i't  leon 
en  a  charge  of  aeaauXt  with  a  deadly  weapon  ui^der  <jd«,  ^eetl<Ni 

846|  Caae  he.  26107,  Depart^eut  18  of  t4«     wlrrn.   .  ...  l,   and  tlmt 
he  wae  aent  to  the  !)etecitlon  MoapltriX  o.  2,  X04O.       ^he  L-e- 

parteiMnt  haa  no  record  of  u  iorsaal  wrltu..  ^^.^^.-Liit, 

The  Criminal  Divlaloa  eX  ti<e  Couaty  UXerk'a  erfic»  ^'^^onaed  mm 
that  it  haa  no  eoaiplalnt  en  llle  in  the  matter  ef  *'G^  ,*  Caae 

Mo.  88X07,   though  Ite  records  %Uo\t   tnat   tiie  case  waa  .<^...  ....>» ^^d  tm 

Jaaiiary  80,  1940. 

The  alnutes  of  the  Municipal  iLrOurt  altow  timt  the  "offenae" 
(Panel  Code,  beo.  £46)  wae  dla^ulaaed  on  iTanuary  30,   1940,   end  con- 
tain the  notation,  "ao  eeaplalnt.* 

frea  the  above  infonaation,   it  aj^^ara   that  the  deaeription 
"pereen  e^iar^ed  with  tint  eeucaiaaion  of  a  public  offeaae,"   aa  in- 
dleeted  above,   la  not  applleabXe  to  Chin  Chow.       Ccmaequeritly,    the 
proviaione  of  aaid  beetion  6664,   char^iiv.  the  oovusty  for  <aalntea<- 
aace  ol   aueh  a  peraen  are  net  applleabXe,  and  it  aee.na  unneeeaaary 
to  eonalder  the  effect  of  t^^e  dlaalaaal. 


'4'i^*A.:iaCiXJ.' 
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The  only  provisions  concerning  county  charges  which  ap- 
pear to  be  applicable  to  the  Instant  case,  and  set  forth  the 
extent  of  the  liability  of  the  City  and  Coamty  of  San  Iranclsco, 
are  Sections  5150  and  5106  of  the  Welfare  and  Institutions  Code. 

As  amended  in  1939«  Section  5150  provides: 

"The  cost  necessarily  incvirred  In  deteriain- 
ing  the  mental  Illness  or  insanity  calling  for 
care  or  coBanitmeRt  xmder  thlz   code  of  an  Indigent 
person  and  seciiring  his  admission  into  a  State  hos- 
pital, and  the  expense  of  providing  proper  cloth- 
ing for  him  in  accordance  with  the  rules  and  regu- 
lations adopted  by  the  Departjaent  of  Institutions, 
is  a  charge  upon  the  county  from  which  he  Is  com- 
mitted.  Such  costs  include  the  fees  of  the  medical 
examiners  allowed  by  the  judge  before  whom  the  testi- 
mony of  the  medical  exEtminers  is  t^iven." 


lows : 


section  5106,  as  amended  in  1939,  reads  in  part  as  fol- 

"All  peace  officers  and  other  persons  having 
similar  duties  relating  to  the  mentally  ill  or  in- 
sane poor  .  .  •  When  so  ordered  by  a  superior  judge, 
they  shall  see  that  such  dangerously  mentally  111 
or  mentally  ill  or  insane  peraons  are  .  .  .   trans- 
ferred to  the  proper  State  hospitals  provided  for 
their  care  and  treatment  .  .  .   After  the  patient 
haa  been  delivered  to  the  proper  officers  of  the 
hospital,  the  care  and  custody  of  the  county  or 
m\anlclijallty  from  which  he  is  sent  cease." 
(Underscoring  ours ) . 

You  are,  accordingly,  advised  that  we  are  of  the  opinion 
That  the  claim  of  the  Stockton  State  Hospital  for  maintenance 
of  Chin  Chow  la  not  a  proper  charge  against  the  City  and  County 
of  San  Iranciaco. 

Respectfully  submitted, 

JKQ.J.O'TOOIJ.': 

City  Attorney. 

To  the  Controller. 
#12 
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Kftreh  4,  194X* 
SVBSWSt    Sax  on  l^iKirtB  rroa  a  i(»?«la|li 

Tm.9  &t£t09  1«  in  r«09i?t  o£  your  requAst  for  «x  opdzdi^  as 
foXlemit 


^X  ipcyixld  apx>r»csl&t«  jcmr  adTi^  aa  to  f^m  ^uc» 
ia»l«  at&tua  of  certain  wood  oil  Is^^rted  and  a  t4K>ad  in 
swi  F»i3%^sc»  tiy  a  liev  Burle  ecrpor&tlon  ownod  t};^  tba 
Obli^MW  @0i^«»S3«at  moA  floKioad  l^  tiid  i^jEport^X^Kirt 
Bank.     I  ha'snti  attacshed  a  o^^  of  a  lettar  froas  lOr*  E* 
0.  Sisg  of  tb&   'OUa  Fargo  &sii^  &  li^on  rrust  uo*,  la 
ufiiidi  ha  request*  tlila  ijifotaation  so  that  ite  aay  aa- 
id.sa  the  iiow  York  offioa  aa  aeczx  aa  i>o8albX««     I  r«all2« 
timt  U^re  is  iiot  muoh  inforsattioo  in  this  latter,  but 
it  is  all  99  Hava." 

^fore  ^soosslnf-  the  law  r.««rtalnijis  to  tMa  «aae,  I  wls^  to 
sat  forth  a  briaf  restat^^az:^  of  tlie  faots  as  glaanad  trm&  ^mxf  x^Kjpast 
quoted  aijova,  tha  attaehad  eopj  of  th©  letter  of   tr#  Zinc  <Stet»5  Fstoruary 
bg  1941«  c^  ccsiiieraatiosi  with  Mr*  Allaxi  of  yoor  offioe^  and  m^  aavaral 
converaatics^a  with  ISr*  King* 

It  la  £SQr  lasederatandirtg  :Vliat  a  ocBrtain  corporation  owned  entire* 
ly  by  iA»  JMsame  ^"wonmmi^  and  f izmneed  by  th»  United  :^tates  :::3D>ort- 
Is^ort  liank  lia^porte  into  the  tftjited   ^tfites  certain  '*wood  oil"  or    sood-* 
mit  oil"  froa  oMna.    Tlmt  this  wood  oil  is  derived  from  the  fruit  of 
the  "aleuritea  vesit^ica"  of  oiiiim  and  la  so  called  beeeuse  it  is  used  aa 
a  8ubstiti£te  for  vemlfl^*     ibat  said  oil  ia  isi^orted  in  bull:  througjb 
the  ao^^  ot  Sen  i  ranoisco  and  upon  arrl'val  here  la  jEmcsped  frosa  ^b^^mps 
directly  into  lar^^^e  stc^pa^  twak*  al^ere  it  la  kt^  tmtil  ultlimte  dia« 
posel  by  sale  to  imint  ?:mnufaeturr»*a  and  iikoleaal«P8  dealing  in  tamt 
and  sifidXar  products*     '^mt  these  sal^^s  teJm  plaee  after  i^>ortation 
and  ti.e  iTurclmsors  laay  be  located  in  this  state  or  other  states  of 
the  isoited  states* 

Sbe  pro&l€Ka  of  whether  such  oil  is  taxable  \iy  a  state,  or  a 
subdiTltiQsi  thereof y  involvea  two  aeeticaxs  of  the  I'ederal  C<»i3tltati<»x, 
the  pertinent  :>ortions  of  vhlch  are  as  follevMt 

Article  l«  Seotioo  10,  pz^videss 


"No  state  shall,  without  the  consent  of  Congress 
lay  any  impost  cr  duties  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws*" 

Article  I,  Section  8,  provides: 

"The  Congress  shall  have  power  «•  •}*  -js-  «  3.  To 
regelate  commerce  with  foreign  nations  and  among  the 
several  states  ->  -m-  -{^  4^." 

These  two  sections  are  closely  analogous  in  tliat  they  both  for- 
bid state  interference  with  commerce  between  the  various  states  and  with 
foreign  countries  and  forbid  interference  with  imports  and  exports,  and 
hence  may  be  discussed  jointly. 

The  facts  in  this  case  as  set  forth  above  present  three  distinct 
problems :  j 

1,  Does  this  wood  oil  retain  its  cliaract eristics  as  an  import,   i 
and  hence  is  it  beyond  the  taxing  power  of  the  state  or  its  political 
subdivisions?  I 

2.  Is  it  in  interstate  commerce  and  subject  to  the  above 
quoted  commerce  clause  of  the  Federal  Constitution? 

3«  Is  the  tax  to  be  levied  discriminatory,  and  hence  also  for- 
bidden by  the  Federal  Constitution? 

Since  an  examination  of  the  law  in  this  case  has  brought  me  to    I 
the  conclusion  that  the  oil  under  discussion  retains  its  cliaracter  as 
an  import  when  so  stored,  and  hence  is  not  taxable  by  the  state  or  city 
and  county,  it  is  therefore  imnecessary  to  discuss  and  determine  the 
last  two  questions  mentioned* 

In  determining  whether  or  not  an  imported  article  is  subject  to   { 
the  taxing  power  of  the  state,  it  is  necessary  to  locate  that  point 
where  the  article  lost  its  characteristics  which  make  it  an  import  and 
where  it  becomes  coimiilngled  with  the  inass  of  personal  property  in  the 
state  as  to  become  a  part  thereof  and  subject  to  its  tax  laws. 

The  basic  case  on  this  subject  in  the  United  States  is  BROVVN  v#  | 
MARYLAND,  6  L.  Ed,  678,  decided  by  the  Supreme  Court  of  the  United  States  ' 
and  written  by  Chief  Justice  John  Marshall.  This  case  lays  down  the  rule  J 
that  "«r  •»«•«•  while  remaining  the  property  of  the  importer,  in  Ids  ware- 
house, in  the  original  form  or  padcage  in  wMch  it  was  imported,  a  tax 
upon  it  is  too  plainly  a  duty  on  imports  to  escape  the  prohibition  in  \ 
the  Constitution." 

1 


The  lang:uage  in  that  case,  as  quoted  above,  established  v/hat 
Is  known  as  the  "orl£^nal  package  doctrine",  hut  It  must  be  borne  in 
mind  tliat  the  question  of  whether  the  object  remains  in  its  original 
package  or  Is  removed  therefrom  is  only  a  test  used  in  determining 
whether  or  not  it  has  become  mixed  with  the  general  property  in  the 
state,  and  hence  is  beyond  the  protection  of  Article  I,  Sections  8 
and  10, 

It  is  well  established  both  in  the  California  courts  and  in  the 
^''oderal  courts  that  imports  stored  in  a  warehouse  by  the  importer  in 
their  original  package  or  form  are  not  subject  to  the  state's  taxing 
power,  and  this  is  true  even  though  the  import  is  held  there  for  subse- 
quent sale*   (LOW  V,  AUSTIN,  20  L.  Ed.  517,  a  case  arising  in  San 
Francisco  and  decided  by  the  Supremo  Court  of  the  Iftiited  States; 
SOUTHERN  PACIFIC  COMPANY  v.  CITY  OP  CALEXICO,  288  Fed.  634 j  IMPERIAL 
DEVELOPMENT  COiiPANY  v.  CALEXICO,  47  Cal,  App,  666;  JOHNSON  v.  COUNTY 
OP  LOS  ANGELES,  31  Cal.  App,  (2d)  579.) 

Of  course,  such  objects  lose  their  qitalities  as  imports  immed- 
iately upon  sale  by  the  importer.  However,  that  question  is  not  direct- 
ly raised  in  this  case. 

The  next  thing  to  be  determined  is  whether  the  "original  pack- 
age doctrine"  may  be  applied  to  oil  such  as  that  linder  discussion  where 
it  is  brought  to  this  country  in  bulk  and  piped  from  the  ship  into 
storage  tanks  by  the  importer.  This  question  was  directly  passed  upon 
in  the  cases  of  CITY  OP  GALVESTON  v.  MEXICAN  PETROLEDLI  CORPORATION,  15 
Fed.  (2d)  208,  and  MEXICAN  PETROLEUM  CORPORATION  v.  LOUISIANA  TAX  COM- 
MISSION, 138  So.  117,  wherein  the  courts  declared  that  so  long  as  the 
oil  retained  its  ortglnal  form  it  was  not  subject  to  state  taxation. 

It  may  be  well  to  point  out  that  in  various  cases  language  is 
used  to  the  effect  that  where  imports,  particxxlarly  from  other  states, 
are  held  by  the  importer  for  "indiscriminate  sale"  they  are  no  longer  in 
interstate  commerce  and  xnav  be  taxed,  Hov/ever,  it  must  be  remombered 
that  that,  as  well  as  the  original  package  doctrine"  are  only  tests 
used  to  assist  the  court  in  detenninlng  trtiether  or  not  the  goods  have 
become  a  portion  of  the  general  property  within  the  state  and  the  law 
is  clearly  established  by  the  authorities  quoted  above  that  the  oil  in 
tills  case  remains  an  import  while  so  stored. 

Therefore,  you  are  advised  that  the  state  or  the  city  and 
cotinty  may  not  tax  the  above  mentioned  wood  oil  when  imported  and  stored 
as  described  above. 

Respectfully  submitted, 

9  Assessor  CITY  ATTORNEY 

#11  8*^**^*' 
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IUv«h     5        1941 

SOBJHCTt     I>«st]*uet:.GHa  of  ««&!;<.«  used  la  3uioid«. 

ummr  Slri 

Vii«  r«f»r  to  jmir  rtt^ewnt  Xett«r«  vhioh  reads  ««  foilowa* 

*It  h&«  long  btton  th»  ouatoa  of  tho  Coroner's  Offie«  to 
dostroj  guas  «ul  otii«r  deadly  veftpons  that  have  been 
ueed  in  tho  eoMMieeion  o£  eulolde* 

*At  tbo  present  ti»«  we  have  a  friend  of  a  sulelde 
presenting  an  order  froa  the  wicio*  amd  dsiiiaxvding  the  g\m 
used  in  tho  suioldo* 

*Z  should  Si; i;. re 0 late  your  opinion  as  to  whether  or  not 
the  Coroner  has  the  authority  to  otxier  the  destruotion 
of  these  v«apous»'' 

0  ?   i  M  1  0  » 

After  a  thorouj^xi  exawijifttion  oi    tue  i«.w  m  this  JHate  I  have 
been  unable  to  find  any  autliorlty  glvin;;  the  Coroner  the  ri;^t  to 
order  the  destruction  of  a  voapon  used  in  a  suicide  and,  of  course, 
without  seme  speclfie  authority  so  ^Iven,  you  are  puworless  to  do  so. 

The  only  law  in  this  State  dealing  with  destznjiotion  of  weapons 
is  that  contained  in  statutes  of  19£3,  Chapter  5S0,  as  aaiended  hy 
Statutes  of  liiUb,   psji^e  642,  and  Statutes  of  1931,  pa^ro  &dl6.  These 
statutes  provide  ttiat  in  certain  instanees  the  "head  of  the  police 
force  or  ^'^1^«<>  dep&rtrent*  laay  eonflseate  and  destroy  weapons  spec- 
ified ttisrein* 

Therefore,  yuu  are  advised  ti^t   the  Coroner  has  no  ri^tht  to 
destroy  or  oz^er  destroyed  a  weapon  used  in  a  suicide  and  it  is  my 
reooBKUi^ndiitlon  that  when  suoh  a  weapon  has  served  your  official 
purpose,  it  be  retarned.  to  tiiO  San  Franoisoo  i'olice  ;>eparti:ient  to  be 
dealt  with  aocording  to  t  e  provisions  of  the  above  cited  statutes* 


Respectfully  submitted, 

c7fFTrfoui7i!f 
To  i     Coroner 
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March   10   1^41 


;UBJECTi  Salary  Ordinancoa  concerning  certiflcatad 

WgifilojuQ9   of  Board  of  Education  need  not  ba 
x^farrtid  to  Board  of  Sup»rvi8ora. 

:entle5iant 

Thia  office  is  In  receipt  of  your  requeat  for  an  opinion  concern- 
ing whether  the  B  oard  of  Supervisor*  hae  any  authority  over  certifica- 
ed  employees  of  the  Board  of  Sduoation  of  the  3an  Francisco  Unified 
chool  District,  with  i>articular  a»ph&3la  Uj^on  i^ropoaed  Section  B2l>, 
ordinance  66S,  Bill  706,  dealing  with  trades  school  teachers. 

0  P  I  2i  I  0  « 

In   ESB  :Ri3v,  BALAHACCO,  2Q2  Cal,  110,  the  court  pointed  out  the 
i'act  that  the  school  system  of  the  state  la  a  matter  of  general  concern 
as  distinguished  from  a  launicipal  affair.   In  this  case  the  court 
also  pointed  out  the  fact  th&t  the  Board  of  Supervisors  of  the  Olty  and 
County  of  San  Francisco  has  no  discretion  to  revise,  change  or  iiodify 
the  budget  for  school  purposes »  prep^.red  and  presented  by  the  lioard  of 
Educat  ion* 

In  fact,  in  the  case  of  KSBKRO  v.  BACAfiACCO,  there  was  e  court 
holding  in  effect  tlmt  the  Boerd  of  Sduoation  of  the  Sun   irajEiciaco 
Unified  School  District,  Kith  respect  to  the  school  district,  occapiea 
a  slAllar  position  to  that  of  the  Board  of  Supervisors  with  regard  to 
the  City  ar:^  Coimty* 

In  the  caa©  of  LAN3IK0  v.  BOARD  OF  EPUCATXOM,  7  Gal,  App.  (2d) 
211,  the  court  held,  at  pa.^e  213  z 

"Section  IM  to  139,  both  Inclusive,  of  the  charter  of 
the  city  and  county  of  San  Francisco,  contiiin  the  pro- 
visions which  concern  the  two  3an  Francisco  school 
districts.  There  is  no  provision  ar^ong  them  dealing 
with  residential  reqalrecaenta,  and,  fui  ther.  In  view  of 
the  fact  that  section  7  of  the  charter  isaices  no  Biention 
Of  the  employees  of  the  school  department  and  t hat  the 
sehool  districts  are  separate  entities  from  the  city  and 
couiity  of  S&n  rranciaco,  and  oxwier  the  direct  control  of 
Its  Board  of  Mucation  which  has  full  ^^ower  of  eajploynent 
of  its  teachers  and  other  employees,  we  are  of  the  opin- 
iCHQ  that  such  l  eachera  and  eztployeea  are  not  inciuded  with- 
in the  requirements,  as  to  roaiilence,  laid  down  lor  th« 
eeiployecs  of  the  city  and  couiity  of  San  iTanclsco  cor^tained 
In  section  7  of  its  charter." 

The  opinlcm  of  the  court  In  the  Lansing  case  has  the  effect  of 
•xeludlng  the  San  Francisco  Unified  School  District  and  the  Board  of 
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Education  fp«a  all  proviaions  of  tb«  Charter  exce^^t  wheW  apecifi- 
oallj  included* 

Saetion  75  of  the  Chaz^ar,  which  deals  with  the  Annual  and 
Sui^pleaaental  .^proprlation  Orcllxiaiices  of  Iho   City  and  Covmty,  doea 
not  refer  to  the  San  Fruiacisco  Unified  School  District,  nor  does  it 
refer  to  the  Board  of  Education,   i'hua,  I  am  lorccd  to  conclude  that 
you  have  no  right  or  authority  with  respoct  to  certified  eiipioyeea 
of  the  BKti   Francisco  Unified  School  District. 

Consequently,  you  have  no  pov^er  to  overrule  the  Boaz^i  of  Educa- 
tion with  rej!;ard  to  salary  matters  concuminir.  certificated  eciiiloyees. 

However,  each  year  your  aimual  salary  ordinance,  which  uecils 
with  certifier  ted  eirtployees  of   the  San  Fi-ancisco  Unified  School 
District  contains  the  following  provision t 

"iiates  of  pay  and  positions  herein  established  for 

eiaployeea  of  the  bo^rd  of  Education  are  fixed  by  action 
of  the  said  board  atid  ara  Included  solely  for  the  conven- 
ience of  the  Co^tz^>il&r  and  the  Civil  Service  Cooanission 
for  checking  puyroils." 

In  view  of  the  above  authorities,  the  only  piirpose  of  this  pro- 
vision is  to  provide  for  the  cVieckinr.  of  i>ayrolis.  Therefore,  I 
suf-r.est  tJoat  you  cotitlmie  the  present  ouatoxa. 


Respeet fully  submit ted^ 


TLfTTfTMW 


Board  of  Supervisors, 

#3 
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Wmteh       15       1941 

SUBX'^XJTl     Can   «lnltl«il»    in  lieu  of   'full   i'lveii  noiae' 
b«  aeeept»d  aa  al^natura  on  appeal  frc» 
declslf>n  of   Plt^ming  CoEseElaslon, 

D«ar  Sirj 

Thia  will  ackno»le6g©  recetjit  of  jour  request   for  an 
opinion  as  follows  t 

"The  following  infonaatlon  la  requested  r«l«tiT«  to 
»lg:aata!.r©8  on  appoftls  Tr<vn  the  decsialon  of  th©  City 
Planning  CocEalsaion,  wtiioh  ar«  r«f erred  to  the  City 
En£iln«8r*fl   Ofri«e  for  onocking  sund  report: 

"la  it  legally  correct  for  the  City  Snt;in««r  1.0  accept 
the  aifTnatures  on  these  ap;>cal8  if  the  inlti&la  of  thm 
i';lven  uai\tj  are  usou  In  lieu  of  the  fual  f  Iven  r^tna,  fku 
a^)p«ar9   In  tlie  Assessor's  Block  Books? 

"I  shall  a^>pFeelate  an  early  reply  to  help  guide  mm  in 
an  api-eal  now  on  hamt."' 

0  f   I  S   I  0  H 

You  are   advised   that    In  cheeklnr.  the   sifT^tares   on 
appeal  frosa  a  daciaion  of  the  City  Planning  Goicaalssion  it    Is   correct 
i*or  the  City  Englner»r  to  accept   slgnatiirea  wherein  the   initials  of 
the  given  natse  are  uned,    in  lieu  of  the  full  ?;iven  name  as  appt^ars  in 
the  Assessor* a  block  Book. 

See:     Vol*  59  Feneanent  ^t,   *  Words  h  nurasea",  page  291. 
OHL  «t,CO.      ▼••    'JsflTH   IHOH  WOf«S,    283  U.S.    170. 


Res,  eetfully  submitted. 


G£TT  AT  •?()«}. aY 


CITY  KSOIHEEH 


3250 


March  20,  1941, 


SUBJECTS      In  he,  Dea true t Ion  of  Heeorila 
in  K«conier*s   ^-mo«« 


Cear  Slrt 

I  have  recelTOd  tr<m  jou   a  letter  to  wljlch  ie  attached 
a  letter  addressed  to  you  by  the  Controller  under  date  of 
January  21,  1941,  arid  a  seei^randum  frota  the  Supervisor  of  Geiieral 
Audita  to  the  Controller  relative  to  tit©  destruction  of  the 
records  ^sontloned  In  your  letta^^  whloh  reads  as  follows t 

"Due  to  pressing  ne&&  for  more  sp&ce  to  house  the 
constantly  gro«inf,  nuiibor  of  Official  liecord  Voliuaes  In 
ti.ls  depart-^ernt,  tl^e  Recorder  desires  permission  to 
destroy  certain  space-coneuaing  books  viiose  present 
usefulness  is  nil. 

"I  refer  to  the  Daily  Blotter  dating  fror.  January 
1,  1906,  to  i:«oeBiber  31,  1934,  a-nd  to  Gash  i>ook»  diiti:);; 
froa  A\igust  1,  1903,  to  !;^o«r}ber  51,  1955. 

"These  books  do  not  oonstltute  legal  records  In  the 
ordinary  seanin^j  of  the   tera.   The  Drily  Blotter  1b  kept 
solely  for  the  cotivenience  of  the  puhllc  to  provide  a 
tenijorery  index  covarin^  the  period  hetweon  the  depoait 
of  the  ir.strvBaeut  or  document  with  the  Recorder  for 
record  i-nd  trie  laaexin^  of  sKr.;e  in  tr.a  xjfficial  Indices. 
Indexlnc  is  now  coipleted  on  the  day  follow ir^  receipt 
of  the  document  for  record,  so  the  useful  life  of  the 
Daily  Blotter  is  short. 

"Items  In  the  aash  Ikjok  are  copied  daily  from  the 
origlr*al  official  hecorder^s  ^.ecelpts.   Tiie  said  receipts 
are  made  out  in  duplicate  -  one  copy  (oricinel)  Is  sent 
to  the  Controlltr  d&lly  with  tl^e  corj*espondlrig  fees,  the 
other  (duplicoto)  is  handed  to  the  custosier.   Upon 
suxvonder  to  the  custcm^r  of  tiie  recorded  dooucient  the 
Recorder  receives  this  duplic&te  receipt  in  return  and 
it  is  then  filed,  thus  both  the  Cc^itrolloi-  and  the 
Uecorder  ij&y€   written  records  of  all  cash  transactions, 

"Destroyinc  these  older,  now   useless  books  would  in 
no  way  Interfere  with  oiir  se.^vice  to  the  public,  but 
would,  on  the  otiior  h>as^,  facilitate  tiiO  storace  of 
vital  afficial  Record  -^ooks  wulci*  are  in  da'.ly  use." 
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OPIHIQN 

It  Appears  fvom  your  letter  tiat  you  desire  to  des- 
troy certain  booka  kiuwn  &s  tt\B  l/tiiy  blotter  d&tlng  frosi 
January  1,  1906,   to  i^ecoriber  31,  1934,   and  Caeh  ik>ok»  d£tln{- 
frooi  August  1,   1903,   to  L-ocoisber  31,   1935,        I  note  yoiir  state- 
zaent  thet  the  Daily  iilotter  ie  kept  solely  for  the  convenience 
of  tiie  public  and  to  provide  a  teiaporairy  index  walch  will  cover 
the  period  betveen  the  filing  of  a  docujiaont  for  record  and  the 
indexinr;  of  tiie  earae  In  the  v-rfficlal   Indices. 

As  far  AS  the  Dally  Cotters  are  concerned,   the  contents 
has  lon^  since  been  trfu^.aferred  to  the  regular  peraanent  records 
of  your  office.        Therefore,   they  can  now  b©  looked  upon  as  dup- 
licate records.       However,  tJier©  is  doubt  in  ay  aind  as  to  whether 
the  Dally  iilotter  is  an  official  record  of  yo.ir  office.        loan 
find  nothing  in  the  law  which  wo  Id  coaupel  you  to  keep  these 
Daily  Blotters  except  for  the  general  coiivenlenoe  of  the  public 
and.   If  such  a  thing  were  possible,  you  could  index  t*il  recorded 
docuraents  directly  into  a  perssanent  record. 

The  Cash  Books  you  desire  to  destroy  appear  to  be 
merely  daily  records  of  the  amount  of  cash  received,   showing 
the  particular  seirvice  for  which  it  was  received.       You  st&to 
In  yoiir  letter  tliat  another  record  Is  ?nade  of  ti-ese  transactions 
In  the  form  of  receipts  Issued  for  each  docament  recorded  and 
that  tiie  oricirials  of  these  receipts  are  trajismltted  to  the 
Concrollor  thereby  iilvlni^  the  Controller  a  record  of  the   original 
transaction.        It  would  appear,   therefore,   thict  the  cash  ijook 
Is  kept  merely  for  the  conrenienoe  of  the  heeorder  to  enable  hln 
to  deterroine  at  a  {];lance  the  cnmount  of  oash  he  ha.a  taken  in  for 
tl\e  day  and  w  .icii,  under  tiie  Cl^arter,   h©  is  ooispelled  to  traiis- 
alt  to  tiie  Treasurer  within  twenty-fa«a  hours  after  its  receipt. 

It  wou.ld  tliorafortt  appear  tr^jet  eveji  tliese  Cash  iiooks 
are  In  tiie  nature  of  duplicuto  i^corda.        I  direct  your  attention 
to  Section  4041.39  of  the  t'olitictl  Cocle  added  thereto  by  the 
Statutes  of  1^39,  which  reads  as  follows} 

"The  board  of  supeirvisora  In  each  county  may. 
In  Its  discretion,  autiiolrse  the  destruction  or  disposi- 
tion of  tny  duplicate  record,  paper,   or  docucient,   otiier 
than  tiie  orl,;lnal  tiitnreof,   tie    oricii^al  of  wiich  ie  in 
the  filiis  of  any  officer  or  department  of  the  county  and 
is  acre  than  five  years  old. 

"The  board  of  supejrvisora  raey,   in  its  discretion, 
authorise  tiie  destruction  or  disposition  of  tiny  record, 
paper,   or  document  whloli  Is  siore  ti^an  five  years  old  and 
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wjiTch  «a«  prepared  or  r^  celved  piira^ttnt  to  &  cotmty 
.  iauce  or  In  anj  m&imer  other  than  pursuant   to  & 
.  l.-te  statute," 

Tb©r«fore,   If  thstsci  records  ar©  looked  ux^on  es  dupli- 
cate recordflf   they  may  be  destroyed  by  order  or  direction  of 
the  Board  of  Supervisors.        IT  tiaey  are  not  duplicate  records, 
they  aay  be  destroyed  by  the  caiie  avt  hority  for  tlic  reason 
t}.&t  tlie^  are  not  kept  or  ^o&de  pursuant  to  a  &tate  statute* 

Tnt  State  statute  dlrectir.^  vixat  records  the  Recorder 
aiust  keep  is  found  in  oeotlons  4131  and  4132  of  the  Political 
Code.       TliC  first  of  tnese  seotioroi  was  pasf^ed  in  li;07  and 
aiaended  in  1919.       The  seooisd  section  Kientlonod  was  passed  t^ 
•time  year  and  ajc^nded  in  11^15  and  li^Sl.        I  htkve  exanlaed  t;.ese 
sections  find  find  that  none  of  tlie  amendments  t^  these  sections 
jjure  pertinent  to  the  present  inquiry  and  tliat  neither  tUe 
sections  as  they  vere  orif-inclly  ptissed  or  any  of  the  e>jfcend« 
Taents  tiiereto  ooopel  tiiC  Recorder  to  saalntain  a  Daily  Blotter 
or  a  Dally  Cash  Book.     T^.erefore,   the  Dally  Blotter  end  t  he 
Cash  Book  are  records  which  arci  not  l:ept  puirsuant  to  the  Gtate 
statute  ini  xander  the  autiiority  of  tne  lioerd  of  wupervlsors 
may  be  destroyed  vhen  they  aro  more  than  five  year  a  old. 

TYie  Board  of  Supervisor  a  has  heretofore,  by  the  passa^re 
of  an  ordinance  w  Icii  is  now  codified  es  Section  328  of  Part  I 
of  the  "ixuiicipel  wode,  authorized  the  destruction  of  ixseless 
papei*s.        I  bellove  that  the  word  "papers"  is  broad  enoui;h  to 
include  the  records  heiHJinbefore  referred  to  tsnc   tijit  t/te  enact-* 
awnt  of  this  ordinance  is  authority  for  their  destruction  espec- 
ially undur  the  eoiiditiona  above  set  forth. 

I  therefore  believe  that  the  recoils  above  f^^ntioned 
may  be  destroyed  in  t;ve  laanner  set  forth  in  the  ordln&rice  « 
tiifit  is?,   tlie  Cash  hooks  may  be  destroyed  with  the  approv  1    of 
the  Cojitroiler,   r-nd  the  D«s.ily  Blotters  with  tiB    approval  of  the 
City  Attorney.       You  are  advised  that.    In  ^  opinion,  neither 
the  Bally  Blotters  or  the  Cash  Books  .^lentloned  ixi  t.iC  latter 
of  the  Rocorder  have  any  legal  significance  at  tiie  present  tiise. 
However,  before  the  Casii  iiooks  irmrj  be  destroyed  the  Cojritroller 
muBt  approve  the  destruction  thereoX'. 

Very  truly  yours, 

i^mrimm^^, 


To  the  - 
Recorder. 
Copy  to  - 
Tfie  Coiitroller. 
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P^*3?<di  24,  1941. 


SUBJECT!  s     K«BsoiPal  of  Ppoiwafe  Si49)Mt33es  MjAO^xt 

to  tmion  .3qpiarej  sii&  Construction  of 
■-^idew&lkt  on  PaT&  Prc^arty* 


G«ltl«BHKlt 

fhl»  offioe  1«  Itt  peoeipt  of  yoiap  iHjqaest  for  aa  opinion  as 
foUovst 


Ha*  thm  PbxIc  CoBBstssion  tho  ri^iit  to  i>er!^tlt  the  r«raov«l  of 
tli«  aldowftlks  adjacent  to  iJttlon  O^iaare  in  ordor  to  facilitate  th»  park* 
ine  p]rol>3^ss8  of  the  City  a»d  Ca«a%  of  San  TTanoisco,  boarin^j  in  xeSjaA 
tlT&t  an  underriroarsd  oara^  «tract»ra  ia  about  to  bo  cooatructad  ban^ith 
tlila  park?      Xf  »o,  wisat  woiiM  b©  the  effect  of  suoh  r«gBK>val  and  by  titAt 
antTiority  woold  it  be  dcme? 

la  order  to  cosa©  to  a  so^-inyti  concl-oaion  in  ©oniiection  with  yoiap 
request  for  an  opinion,  it  is  first  neeessarj  to  detorsilne  the  boundar- 
ies of  our  jrublic  streets*     Pablic  streets  exist  froaa  property  lino  to 
propcsrty  line,  and  not  frooa  curb  Has  to  omt>  line,  as  caor^^oaaly  sixprjoaed. 
Tlierefore,  siaeaallcs  are  a  part  of  tiie  street* 

wms^  ▼♦  a&ir  praiic2">co,  65  cai.  ssoi 

mmm  ▼•  GRA-'ft'S  6y  Cal.  ISOj 
St  PAEfl^  TAY  col.  91 J 

l8AR5?IlfOVICfI   ,,   ..  -  «^,  128  Oal»  141, 

Having  deterolned  the  extent  of  public  streets,  the  questiem 
noir  arises  with  7«@kxA  to  ti^mt    bosa?d  «p  ccasaission  of  the  City  and 
City  of  San  Fnaiclseo  has  8uthorf.ty  in  oeonection  wltli  vacating  op 
a]»nd<»ilns  piblia  streets  or  parts  tli«i?eof  • 

la  PSOPLS  V,  CITY  OP  UM  liAPABI,.  t§  Cal»  App*  733,  t  IJS  CO\irfc 
held  that  the  olosing  of  pai^Uo  stacoets  is  a  le^slative  function  and 
within  the  scope  of  the  authority  of  tlio  local  loglslative  body*     '2hus, 
it  is  apparent  that  the  Soard  of  -uperslsors  of  tlie  Jlty  and  osounty  of 
San  Froaciaco  is  the  body  '^d.oh  has  the  pos«*  to  eliminate  sidewalks, 
notwithstanding  tlmt  tl^e  Pasic  Coamissioa  is  the  bo<^  «!ii<di  has  tlie  con- 
trol of  our  paifes  tinder  tiae  prorisloaaa  of  3eotlim  41  of  t]:»  Chaapteap  of 
said  City  and  County  of  ;^m  ''"imncisco* 


HaTlxis  dlapomtd  of  the  qui»stlati  o£  tls»  ri&A  to  alMfio^U}!!  aide* 
vaUoi  ixx  vlmU  or  In  vioxt,  «e  are  oonfrontod  with  tli«  :;robI«r3  of 
x6}»tkio^  t^e  PfU!^  CcKsaission,  for  ti::e  use  of  the  puhlic^  can  provJUle 
for  sid&ittllai  <»i  the  friagM  of  the  pox^c  acijaoent  to  tiie  i^dentUcXeaa 
streets*    Thare  ere  a  mB3d>er  of  Galifomia  eases  i^iieh  lio]^  that  iml3^s« 
acquired  under  certain  clrcuEmtanGes^  sxust  he  given  extmordinar? 
eensideratiou  and  that  they  caxmot  be  destroyed  as  sufih  hy  is^iropKf 
usage*    Tim  use  of  parks  for  structures  of  -vario  s  kizuSUi,  consistent 
with  park  pfujpposea,^  is  not  unlawful*     '^ho  questicm  of  whethm?  xmicn 
S<pwr«  on  be  utilised  for  tlie  ooai^tructlon  of  an  istderground  garaipt 
has  "^^mi  dii^osed  of  by  oar  3apr«3ie    ;oax>t  in  the  ease  of  Clirr  AHD 
OOUSry  OF  SAii  fUailClSCO  V«  LIliARBS,   106  ?ac*    (2d)   369*     It  hftS  bettl 
nq;»eatedly  held  in  this  state  that  i^isn  a  structure  of  any  kind  adds 
to  the  b«i«^t  of  a  pack,  n^ich  structure  can  be  erected* 

See,    mssm  v«  G^l  J03S«  141  Oal,  659| 
SI<&V^Sjv«  liAMUJSCSI,  8(a  Oal*  299| 

T*  3A8  9SAI{0I3G0,  98  Oal«  App«  ^» 


A  sidemlk  for  ti^  xise  of  the  tAd>lic  sai^lns  use  of  ^le  pcuck 
itself  is  cea^tainly  a  structure  wiiicli  adds  to  the  utility  of  a  mrk. 
The  £iere  ^ct  timt  nos^pai^  pedestrians  isiy  also  uiw  it  does  not  de- 
teact  frod  tMs  view* 

It  Bssat  be  conceded,  in  view  of  OUetfS&D  v*  CBHT  (^  SAK 
DIEGO.  134  aal.  App*  14,  that  no  sis'eet  or  ilcrSbtsay  of  an?  k^sd  could 
be  Iniilt  idiicii  will  have  tise  effect  of  interfering  vlt^  the  free  and 
norxml  utse  of  a  park  such  as  UEoion  BqoAXtt,  but  tlie  construction  of  a 
sidMiftllc  c^  l^xls  property  would  have  the  opposite  effe<^*     If  tl» 
Board  of  Svq^0pri.Moapn  shouM  vrvan^  for  the  removal  of  t^  i^pes«a3t 
sidesaSk,  tlie  use  of  tlie  rjai&  property  voixld  be  considerably  redoeed 
unlMis  prolusion  wpe  ssade  by  the  Pwcfc  OoociLssion  to  provide  for  & 
sidewalk  area* 

OoBis^Suentl^S'.  in  view  of  the  f  orogoins,  I  eta  of  the  opinion 
that  in  the  event  of  zbB  eXii]3inati<»i  of  tlie  present  sidenalk  area, 
^e  Park  c^nalssion  could  emistruet  a  sidewalk  ca  p«k  j^pimerty  for 
the  usa  of  p«paoas  6mmiv±nQ  to  use  the  park,  notwithstanding  that 
aany  otSamiNt  *9ul6  alM>  tuHi  It* 

ftta^mBfttvCLly  suteltted. 


Park  CwBtsittgn  CITY  mPSQBlSSX 


3252 


March       29        l94l 


'UBJKCTt     Ri.'^t   to  inspect   Birth  and  i5e«th 
Records  ot  Bo«.iti  of  Health. 


C«ftr  Sir: 

?.«  are  in  receipt  of  your  request  for  on  opinion,  ^hich  re&ds 
as   ioXlobs: 

"A  aituatloR  has  arisen  In  the  laattor  of  usliig  uur  tirth 
and  death  resialrntlon  records  by  cone»orcial  i'lreia* 
Ifurlng  the  o&lendur  year  1^40  a  life   inaur^ince  coapany 
Buuie  a  written  request   und  received  pcnaiaslon  to  look 
at  the  fclrth  recox-ds   in  jur  xiureau  of  Birth  and  Ueath 
Ragiatration, 

"I^aring  tho  oourae  of  tho  year  an  incident  arose  In 
which  a  ffiuiiiy  with  a  new  born  baby  which  died  after 
the  JEothcr  and.  child  left   the  host-ltal  were  solicited 
by  an  Insurance   firw  which  g&ln<»d  the   inforymtion  about 
the  birth  of  the  baby  fratn  the  birth  records  of  this 
depart ir.erit«     The  faally  ccincerned.  rere  very  nuch  upset* 
At  thie   iliao  the  privilege  of  tl.t  use  of  birth  registra- 
tion X'^iicn-da  i'or   such  ..urpoefes  as  solicit in£  fairJ.ilfe8 
in  which  new  born  babies  have  recently  nsade  their  appear- 
ance    was  te&porarily  discontinued. 

"May  we  l^ave  an  opinion  xr<m  your  oflice  loiiitive  to  the 
authority  of  this  depsii't.'i^&nt  to  refuse  Insurance  coaipan- 
les  or  otl'ifcr  coisis;  rclal  coaiptinlea  the  privilege  of  search- 
ing the  recoils  of  the  Birth  and  l/eath  Re^.intrj«tioii 
Bureau  ior  the  puipose  of  soliciting  fajniiies  In  vhleh 
new-born  bailee  }^.«ve  recently  appeared." 


2  LIE  1  2S. 

The  present  charter  of  the  City  and  County  of  San  Francisco 
contains  no  provision  oonoerntng  the  Inspection  of  records  of  the 
vario-as  departxoents  of  the  City  and  County.  Therefore,  %e  noBt   go 
to  the  general  law  of  tlte  State  ior  a  solution  to  tho  probleai  presented 
in  the  above  request. 

The  pertinent  soctions  of  the  of  the  California  Code  of  Civil 
Procedure  are  as  follows t 

Seotloa  1383.  (1)  The  written  acts  or  records  of  the  acts 
of  the  sovereign  authority,  of   official  bodies  and  tribunals 
and  of  public  officers,  legisltitlve.  Judicial,  and  executive. 


•8« 


lAlttlMr  of  this  atate,  of  the  United  Stat«s,  of  a  sister 
stft%*,  oi'  of  a  foraign  county:  ^  »  m-" 

•Section  i8»2.   PUBLIC  HimT   TO  INSPFCT  AND  COPY.  -  Kvary 
citizen  has  a  rlrht  to  inspect  aiid  t  aka  a  copy  of  any 
public  writing  of  this  state,  except  as  otherwise  expresa^ 
ly  provided  by  statute." 

"Section  1393,  Oli'ICKR'S  D'oTY  Ti)   SUPiLY  OEHTIFIKD  GOPY.- 
Svery  puoiio  officer  having  the  custody  of  a  public 
writing,  which  a  citizen  ^laa  a  ri^ht  to  inspect,  is  boimd 
to  »iive  hi»,  on  deiaand,  a  certified  copy  of  it,  on  pay- 
K^nt  of  the  le;;,al  fees  therefor,  and  such  copy  la  adiaiss- 
ibXe  as  evlderxce  in  like  cases  and  with  like  effect  as  the 
original  writing, •* 

FrOBi   the  above  sections  it  is  apparent  that  not  only  are  the 
Birth  and  Death  records  of  the  Board  of  Health  public  records,  but  they 
are  also  subject  to  exazsination  by  "every  cltisen"  vhen  the  request  is 
nade  at  a  reasoiiable  tUie  and  place* 

The  nere  fact  that  a  person  intends  to  use  the  infonsation  de* 
rived  therefrom  for  hia  private  business  does  not  war^-ant  the  keop^ 
ixig  of  such  reeorda  Xroa  him.   (19  Cal«  App*  762.) 

llxer^fore,  you  are  advised  that  you  have  no  authority  to  refuse 
the  representative  of  un   insurance  uonpany  or  other  cocfcitrcial 
cc»apany  the  privilCf-e  of  soarchin^g  the  reco.us  of  the  Birth  and  -«ath 
Kegistr&tion  Bureau  for  the  purpose  of  aoliciting  faaiiies  in  which 
new-born  babies  have  recently  appeared. 


Respectfully  sutesitted. 


IITY  HlTOisNEY 


DR,  J.  C,  CSIOSR, 

Director  Dept,  Public  Health, 


fix 


3253 


A9»1X  4,  1941* 

soMUSit    ooosTiction  of  F^ieo^  <*  fftHi^  ^(kmmSamm 

I  flEB  In  r«c»lpt  of  ycnap  ro^osfe  f«MP  an  opi&icoi  as  t&  irimthi^ 
a  pova^a  ims  t>««n  "oonvlotad  of  a  felon?**  «bara  ha  aas  ohorged  with 
aaoault  vlth  a  d»&6Xf  w^mgon  sad  aaaault  «ith  JUateot  to  ooimit  siu3?^iar 
and  «a«  oonvietad  of  aaafl»xlt  vitli  a  daadly  imapoa  and  santai^aa  to  a 
tetta  in  the  coimty  jail* 

seeti^  17  of  the  ?eaaX  Goda  of  the  S^te  (^  Calif  oamla  seada 
aa  folloves 

"^loBor  and  laiagte^^g  a^ine<l.    a  felony  ta  a 
exlm  «hle&  la  pm2i8{uu:>xe  «tii  oaatu  or  by  i£ii>rl8<»isi«i* 
in  the  state  prison*     :^very  o^iar  carisw  is  a  nisdaeisanor. 
vibmi  a  ^cdaa,  puiiiahEa>le  lo^  iis^^s^stinosnt  in  the  atate 
prison,  is  aiao  p^mlsisable  1>7  fine  or  i^^^^i^aonxaoxxt  in  a 
ooonty  Jall»  la  the  dlseretioa  of  the  oot^rt,  it  shall 
\m  desiwiit!  a  aiadaMasnog  for  all  purpeaea  after  a  ji^l^nent 
fTffr^y***F  a  pmSatamBlt  ether  than  iss^^taocemut  in  the  atate 


FroBi  the  ttbeve  <|uated  swstlcm  and  the  eaaea  oonstruing  t^be 
▼♦  ATJBSESr,  m  i^iX.  4SS7%  TmPlS  V,   OOLLIIIS,  195  Cal.   225) 
it  ia  ai>pa9ettt6  that  it  is  the  ultlssite  ^«tenoe  of  the  emirfe  that  de* 
terminee  idse^ser  or  not  a  perecm  lias  been  convieted  of  a  felosty. 

m  the  ease  of  mbriM  v*  AWSB^f  supsm,  the  facts  ere  alsiost 
on  all  fours  with  the  ease  presfsxted  in  the  abo^re  reqEueat*     In  that 
ease  the  defendant  was  indicted  t&f  aa^iult  vith  a  deadly  veapon  vith 
tlM  intent  to  eooKilt  zsapdn^  and  wm  oc^'ste^ed  of  en  assaolt  «ith  a 
deadly  veapc^^t  ar»S  «as  tliereup<»s  9mi1m3s^&  to  be  confined  in  tlie  county 
jail  for  one  :r*aar«     Xhe  question  wkm  ^b»^&aep  the  defsndant  had  been 
convicted  of  a  felony  or  a  nlsderaeanssp  and  the  court ,  after  quoting 
^^eotion  17  of  tlie  Pa»al  code  sot  forth  above»  stsitod  as  follows  s 

"l^he  offense  of  tAiltHi  the  defenclant  was  convicted 
WLSy  therefore,  only  a  laisdisgiieaagp  «  ^  «^«" 

Tiasfo£ov9,  yoa  are  advised  that  where  a  person  is  ccnvieteA 
of  a  criae  eSiieh  Mtrrlee  a  vtKxJmm  wmlMK&oe  of  a  tex<m  in  the  state 
penitentiary  and  a  Mnlsssai  sttiitsnoe  of  a  term  in  the  coimty  jall.and 
he  is  found  guilty  and  sent^iced  to  the  coxinty  Jail,  he  is  dMsried  te 
have  be^ti  convicted  of  a  rxisdemeanor  end  not  a  felony*  ° 

Heapeetfully  suhtsitted, 

*^  laanaeer,  i^iiblie  utilities  CITy  ASSCHBOT 


5254 

SWSSFBOSt    Power  of  ths  Polio*  a<nrd9«l«£i  to  CaxuM 
Stop    igos  to  be  rlftoed  «t  Vaxloue  inteae>» 
mtotionm* 

se«r  sirt 

I  «»  In  reeoipt  of  ^o\xr  fti^ueet  of  Marc^  31»  XOd,  «ii«rein 
Tou  refer  to  a  oopy  of  a  letter  re€»i'9e<i  froia  !^»  o  •  ;,  •    juif ord« 
Atton]«7  a«ci«na  for  the  oallf omia  Btate  lH^xnay  Aaaoeiation*  relat-* 
log  to  the  power  of  the  looaX  authorit^r  to  oauae  stop  sl^poa  to  be 
pXaoed  at  vostIqub  interseetiona^  ai^  j&x  reqxieat  is^  opinloa  as  to 
nituotbtaf  the  iolioe  Coei^sal^i  oar  Ute  lioard  of  :Jup<K^»9m  bave  this 
puwev* 


ar«  3anford*s  lett^o*  diroets  your  attesxtlcai  to  r?ootion  4J8&, 
&vii>di,rl9l<m.  (g)  of  tbe  VebicXe  oode  of  the  atate  ot  oallfonUa..  ihe 
ptMPtiaesEb  part  of  tiiat  seotioa  is  a«  foXlovst 

*Popi9Pa  of  Ijooax  ,asxfel^^t3^»     "fh^  provlsitais  of 
this  dlviaicssi  aimix  riot  i^hsv^  lo«»a  autiioritioa  vrltliln 
the  ^KtsooablLe  exercise  of  ttm  polloe  power  from  adoptli^ 
rules  and  r«®i2latl<%is  by  capd&ismsm  or  reaoIutiocL  on  1^:^ 
follovlBg  aatt^Mcat 


"(g)     D^^atlng  ms3^  bl^^xsay  as  a  tbrou|^  l^i^^* 
vsay  a»i  reqtoirlzig  uuit  all  v^^oles  st^p  iMif  ore  ent«plng 
c»>  fi^sHdsslrig  tbe  sasie  or  desl^iating  aoy  Intersection  as 
a  stop  intersection  and  requlrl^  all  veliloles  to  stop 
at  one  or  i^iore  eatx^usees  to  sitfi^i  lu^rseetloa*'' 

His  letter  also  directs  your  attention  to  section  &&  of  the 
traffic  Code  of  the  City  tmA  vounty  of  2mi  Frattclsoc,  vliieh  roads  as 
foUosst 

"WTta^  fftf^wty  £i»sl0Dtttlmi«     iiirmumt  to  t!ia 
aut^xorlssatlc»i  granted  by  ^be  provisions  of  the  vehicle 
Code  of  tt>»  <>tate  of  aallfossila|  the  isoard  of  :>uipftrvls» 
can  siBill  deal@ei&t«y  by  resolution,  vlth  re«ipee^  to 
streets  and  M^iaays  uia&nr  its  J^Erladlotloai^  a»Bd  such 
hl^iwi^  or  portlcms  tli«z«of  as  a  <tlawa^  hlj^sNay'*** 

mf»  ^nford  also  refers  to  fSm  case  of  BX  PA^iSS  SiftSXm:^.  183 
v&liforaia  6S6,  shleh  follows  the  genexvl  rule  In  oallfe««^4L  to  tim 
effect  that  the  control  of  traffic  on  cl^  stsreets  Is  strictly  a  state 
affair.     iMs  rule  is  also  s^, sorted  In  MSIAB  MOTOR  CO,  v*  BimBA2fE» 
80B  Oal.  660 J   a^ISH  v,   EO'ix^lSFSLD,  09  0.  4,   D,  a70« 


#2 


Since  the  Leglslatmre  has  expressed  Itself  on  this  subject 
In  the  section  of  the  Vehicle  Code  quoted  above  and  therein  states 
that  a  "through  Irilghway"  may  be  designated  by  proper  stop  signs  by 
"ordinance  or  resolution",  and  also  since  the  Board  of  Supervisors, 
In  the  above  quoted  section  of  the  Traffic  Code,  has  asatimed  this 
authority  in  conformity  with  the  power  granted  by  the  Legislature 
in  said  section  of  the  VeMcle  Code,  it  is  clear  that  the  Police 
Commission  lias  no  power  to  designate  "through  Mgliways"  and  cause 
stop  signs  to  be  placed  at  the  intersections thereon. 

In  your  letter  referred  to  above  you  mention  a  possible 
distinction  between  "through  highway"  and  a  city  intersection  where 
one  or  more  stop  signs  are  placed.  This  distinction  is  improper, 
since  Section  02 ,5  of  the  Vehicle  Code  of  the  State  of  California 
defines  "through  highway"  as  follows: 

"A  'through  lilghway*  is  a  highway  or  portion 
thereof  at  the  entrance  to  which  vehicular  traffic 
from  intersecting  highways  Is  reqiiired  by  law  to  stop 
before  entering  or  crossing  the  same,  and  vdien  stop 
signs  are  erected  as  provided  in  tills  code." 

Hence,  it  is  apparent  that  any  intersection  where  a  stop 
sign  has  been  properly  placed  constitutes  a  "through  highway". 

In  order  to  eradicate  any  doubt  as  to  what  was  intended  by 
the  Board  of  Supervisors  when  they  adopted  Section  26  of  the  Traffic 
Code,  I  wish  to  inform  you  that  this  question  was  raised  at  the  time 
of  said  adoption  and  the  Board,  after  some  discussion,  decided  to 
retain  this  power  within  itself  rather  than  delegate  it  to  the  Police 
Commission. 

Therefore,  you  are  advised  that  the  Board  of  Supervisors, 
and  not  the  Police  Commission,  has  the  power  to  designate  "througji 
highways"  and  cause  stop  signs  to  be  erected  thej^eon. 

Respectfully  submitted. 


Chief  of  Police  CITY  ATTORNEY 

Hall  of  Justice 
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5255 
April  5»   1^41 • 

silB^BCf  t       ihfXiitaM^  of  Kul»b«r  Co«ts  sskI  llatii  for  EjBpXojr«4»« 
of  .'!««»i«r  a«ftXth  H09M. 

fee  ere  iti  r«c»ipfc  of  your  r«<iw»»t  for  &n  oplnloti  «.« 
to  tbo  ftuUiori%3r  ol  th«  City  ^nd  cowity  of  wtux  ircuioiBoo  to  pur* 
oh4Ui«  ruS»t>or  coato  and  iiit<t«  for  «»plo?««ft  of  iho  iiBMBX'av  'innklth 
fiMHM  ti^o  «ro  At  tliaos  oaXXod  upon  i  o  p«rfor»  work  tn  th»  r«iin« 

•  amiii- 

7hi»  qtiAstloa  li&m  iHion  ^roylounXy  prosontoa  for  an 
Oplnioa,  ittid  oi?l&loa«  h»vo  Immii  rendered  b|^  sqr  |^o4««o»sor  m^l 
siyaolf « 

On  ^ugu«t  3I»  X916ff  ^oro;  V*  IXMag  concluded  th&t  tlie 
{airo»i«i>e  of  urilfor:»«  for  eXovfttor  son  wopXoyod  In  th»  Cltijr  HftlX 
•ouXd  not  Xio  doaoalnatod  4Ui  a  puroh&«o  of  «^oo<lft»  »orol  cuuitliio, 
9tor«0«  iiuppXle»»  etc*  for  the  Ctt^r  andl  Cotrnt;  of  Bim  xrftnoisco 
imdor  tt»  proviftto}^  of  toctioa  X*  Oubpt^r  Illy  /j^tloXe  XI  of  UiO 
tibai^^r  (Opimiou  Percy  V*  Loog  X9ls*X9X6,   p«f;0  98&)« 

On  M«roh  27 «  IdSf  (Oplnloni  Xe26*29«  pftgo  8B9},   I  r«n* 
dorod  «»  oplaloQ  «lUi  rospoot  to  tho  Xo,  aJLity  of  a  r««oXutXoa 
p«s»»d  by  tk«  £>o8ir<i  of  i^upervl&orik,  which  roftoXutloi}  provldod  (or 
UM  purchftso  of  «iblt«  rulol^ttr  co«it;»  &u<S  osps  for  tho  Kojauera  of 
tho  Traffic  l^uroaut  of  th«  Folloo  !i«!^7iirtm«nt  on  duty  durlag  tbo 
wlntor  »onth«  ftmi  mt  nl^t  tlsab^ 

X  oonoXudod  ti^ttt  thm  oplnlOQ  of  ay  priKi«coasor  mum  <£«« 
tMnsinotlve  of  th«  is»uo.       Forthoxwtoro^   I  feXt  th&t  the  purchit«o 
of  tthlto  rubber  co«t«  and  oepe  vouXd  eaount  to  eddltloiuiX  ctmpmk* 
•otlozi  oirer  ttod  ftbovo  the  oottpene«tlon  pjrovldied  in  the  Cherter 
for  traffic  off! cere* 

the  question  {^^oentoa  to  »e  at  the  present  tlae  oust 
be  held  to  be  «ithlt&  the  eeope  ot  the  t«o  opiniotMi  elted  fcbov&« 

^ou  are  therefore  advised  that  tl^e  purchaee  of  rubber 
eoete  ezidhate  for  ^M^Xoyeee  of  the  ^taeeX&r  Health  Eo«a  do«e  not 
cen<£tltute  a  veXl<S  daoiyid  aealuet  tl^e  City  and  County  of  £-an  i-ren* 
cleoo* 

BeepectfuXXy  eub^tted^ 

toi  .    jyj,J>-^*?qou-:      __.^____ 

Puroimeer  of  City  At  Cor  t»y* 

&up;;>Xlee* 

#a 
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April  9th,   X941. 


SSdJBC^t       ProG«dur«  In  &«til«a»at  azut  Filing  ot 
ClftlKB  by  Fublle  «s«irMNi  D«piurt»«nt. 

U«ntl«BMm} 

«•  are  In  receipt  of  your  requeet  for  an  opinion  in  the 
following  matters t 

1*   Under  tho  provielons  ot   ordinaxice  ia«0l5  «n  a^^ree- 
»«nt  to  reissburse  the  City  end  Coimty  of  mux   Iranclsoo  lor  aid  ex> 
tended  to  indigent  p«r»oii.a  ie  taken  £r<m  all  reolplente  of  lndl« 
gent  eld  • 

(a>  Voiild  thie  agreement  to  relniburse,  sl^.ned  b^  the 
head  of  the  faaily^  be  binding  on  hie  or  her  ainor  ehild  for  aid 
panted  to  the  f^ally.  In  a  divuHtlon  ^thi^r^  eald  minor  oJtiild  had 
been  a«arde<lirR»a^ea  ^or  injuries  received? 

(b)  If  the  award  allowed  danagea  to  the  iiead  of  the 
fandly  for  past  xedieal  care  expended  and  i  or  loaa  oi  earninga  of 
•aid  »lnor  child,  w.uld  euch  award  be  aubjeet  to  the  agreement  to 
reisbttrae  for  aid  extended  to  the  fas&lly? 

(c)  If  tiie  award  provided  for  future  medical  eare  for 
the  adnor  child,  would  uw^i  award  be  aubjeet  to  the  agreeisstent  to 
reiea>uraet 

(d)  In  the  event  tiie  court  liad  failed  to  »«t  aside  a 
eerteln  sua  for  future  uadloal  care  for  tne  Injured  alnor  child, 
would  Uie  Public  .>«llare  Department  have  the  power.  In  view  of  the 
lien,  to  set  aside  a  attn  for  future  ^lOilioal  care  of  aaid  nlz«or,tl;ie 
•aK>unt  to  be  baaed  on  j^edleal  f  indlngal' 

8.   iVhen  attorne^e  lor  roelplmita  of  aid  having  clalfas 
f<Mr  daaages  a^alfiet  tlilrd  parties  r^tvoief   to  allow  thttlr  cllei;;t  to 
al^  U«e  notice  of  lien  provided  by  I  ors  2}&8,  what  action  mm.y  %iM 
Public  ii  elf  are  Department  take  to  brliii^  the  attention  of  the  court 
that  an  a^roenent  to  reladntrae  has  toen  8lc,ned  by  the  plaintiff? 

-  0?niXQK  - 

1  (a).       The  a^eesient  to  reisdntrse,  provided  for  by 
Ordinance  16.012,   would  not  be  binding  on  an  award  £»de  solely 
to  a  alnor  ohlld  for  dasuigea  for  injvirlea  received  wliere  the  aid 
had  been  ^antiKi  to  the  f sally* 

It  !•  a  general  principle  of  law  that  with  the  excep* 
tlon  of  the  senrlees  and  earnln4<v6  of  the  child,  Ui»  parerit  haa 


no  right  or  title  to  the  cnlld'a  property,  the  child  being  deemed 
to  be  the  owner  of  anything  of  which  he  may  have  becane  posseaaed 
otherwise  than  by  hia  own  toil*  See  20  Cal*  Juris.  435. 

'  owever,  under  the  provisions  of  Section  1  of  said  ordinance, 

which  provlaes  that 

"Every  peraon  who  is  given  or  shall  receive  aid  direct- 
ly  or  indirectly  from  public  jnaneya  drawn  through  the 
Treasury  of  the  City  and  Covuity  of  San  =:  ranclsco  shall 
be  liable  for  the  value  of  said  aid  so  allowed,  granted, 
or   given,  and  the  value  thereof  siiall  constitute  a  first 
lien  on  ail  property,  real,  personal  or  nxixed,  that  said 
person  iiiay  poeaesa,  acquire,  or  have  an  Interost  in," 

the  City  and  County  of  San  Francisco  would  be  entitled  to  a  return 
of  the  full  auoxmt  of  th^  financial  aid  granted  to  the  child  alone, 
provided  tiiat  the  Superior  Court,  upon  proper  application  thereto, 
allowed  said  sun  to  be  deducted  frost  the  award. 

(b)  If  the  award  allowed  dasia^-es  to  the  head  of  the  fastily 
lor  past  medical  c  re  expended  and  for  loss  of  earningo  of  said  mi- 
nor child,  the  avfurd  would  be  subject  to  the  a^  reea.ent  to  reimburse 
for  aid  extended  to  the  fsuiiiiy,  but  if  any  doctor  were  found  to  be 
unpaid  at  the  tiiae  of  the  award,  he  should  be  paid  forthwith  as  a 
matter  of  principle. 

(c)  Any  award  setting  aside  a  fund  for  the  future  medical 
care  of  the  injured  minor  would  not  be  subject  to  the  agreement  to 
reimburse. 

(d)  In  the  event  the  Superior  Court  initially  failed  to  set 
aside  a  fund  for  future  ij.edical  care  or   the  injured  ainor,  said 
court  could  aubaequeiitly  set  aside  a  sua  for  said  purpose. 

If  said  sum  was  not  subsequently  set  aside  by  the  Superior 
Court,  the  Public  Welfare  Department  would  have  no  power  to  set  aside 
a  sum  for  the  future  piedical  care  of  the  injured  minor. 

2.  The  purpose  of  Form  380,  entitled  "Notice  of  Lien,"  is 
to  facilitate  the  filing  of  the  claim  of  lien  in  legal  actions  which 
are  pending. 

If  the  relief  recipient  refuses  to  sign  a  new  claim  of  lien, 
a  form  will  be  prepared  by  our  office  to  cover  the  situation. 

This  procedure  would  provide  for  the  filing;  of  a  Kouice  of 
Claim  of  Lien  on  behalf  of  the  Public  Welfare  Department,  together 
with  a  certified  copy  of  the  agreement  to  reimburse,  reqi ired  by 


#». 


Ordinance  No,  10 •013.    The  notice  of  claim  of  lien  and  the 
certified  copy  of  the  agreement  to  reimburse  would  be  filed 
with  the  clerk  of  the  court  in  vhich  the  action  waa  filed. 

In  addition  thereto,  copies  of  the  notice  and  the  cer- 
tified copy  of  the  agreement  to  reimburse  should  be  sent  either 
to  the  parties  to  the  action  or  to  their  attorneys. 

Respectfully  submitted, 

JtiO.J.    Qf-TOQUi 

City  Attorney, 


Publio  Welfare  Department. 
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April  9,    1941 


SUliJbCTj     In  re:      JurincLlotlon  of  Art  CoinmlsfllOTi 
over  Low  Kent  Uousing  Pjrojeot* 
Ox   the   (iouslng  Autnorlty  of   the 
City  and  Gounty  of  -an  I^'ranQlsoo* 

Jentletuent 

i  hav«  your  letter  enclosing  oopy  of  eonanunlcatlon 
of  the   L&n  iranolcoo  Federation  of  Arts   In  which  you  request  wj 
oplrslon. 

In  effect   you  askt 

"Kust  the  approval  of  the  Art  Coanisclon  be  obtained 
&8  to  location  ancl  aeelfn  of  Low   Kent   uoucin^   Projeote 
owned  attid  developed  by  the  itousirig  Authority?" 

0  P    I  N   i^  0  K 

The  answer  to  this  question  is  clearly  "Ho*** 

The  powers  and  duties  of  the  Art  oonnalsBlon  are 
ciefined  in  Section  46  of  the  Charter  of  the  City  and  County  of 
San  Frariolaoo,  as  follovi^s: 

"Jio  work  of  ai*t  ahall  he  contracted  for  or  placed 
or  erected  on  property  of  the  city  ind  county  or  beooKe  the 
property  of  the  city  and  county  by  purchase,  ^.1^^^  or  othervice, 
except  for  any  irupeuii-i  or  art  gallery,  unless  auoh  work  of  art, 
or  a  dasli-rn  or  E.ocel  of  the  easse  as  required  by  tht  coaur.lsFlon, 
together  with  the  proposou  location  of  such  rork  of  art,  shall 
first  have  been  pubiaitted  to  ind  approved  by  the  conariasion. 
Ihe  terw  '^Fork  of  art'  as  used  In  this  charter  shall  comprise 
paintln^ts,  mural  cecoratlons,  stained  i:lass,  statues,  bas  reliefs 
or  other  sculptures;  r^onuments,  fountainB,  arches  or  other  struc- 
tures oi  a  permanent  or  teEpojary  character  intonde^i  foi  oi-na- 
ment  or  coE:tieiaor  .tion.  Ho   existing  work  of  art  i/i  the  pcisession 
of  the  city  and  county  si:iall  t>e  ree^ioved,  relocated  or  altered  in 
any  vay  vlthoat  the  approval  of  the  oormilpsion,  except  a?  other- 
wise proviced  herein.  Vhe  conaaiesion  shall  have  siniilar  powers 
with  resi>eot  to  the  uesi4:;n  of  DuilcingE,  briages,  viauuote,  ele- 
vated «ays,  a^jproaches,  gates,  fences,  laiaps  or  other  structures 
erected  or  to  be  erected  ux:^oa  land  belongln,;  to  the  city  and 
county,  ana  concernlni^  arches,  bricges,  structures  and  approaches 
which  are  the  property  of  any  corpo  ation  or  private  Individual 
and  which  shall  extend  over  or  upon  any  street  or  avenue,  high- 
way, park  or  public  place  belonging  to  the  city  and  county. 


Said  conanlsfilon  shall  so  act  and  its  approval  shall  be  required 
for  every  euch  structure  v?hlch  shall  hereafter  be  erected  or 
contracted  for,  and  aay  advise  in  respect  to  lln«8,  graces  and 
platting  of  public  ways  and  grounds." 

The  I'louslng  Autiiority  of  the  City  and  County  of 
San  Francisco  is  a  body  corporate  and  politic,  an  independent 
entity,  separate  and  distinct  from  the  city  and  county  (Opinion 
of  the  City  Attorney d ated  April  22,   1938,  Housing  Authority  of 
the  County  of  Los  iingeles  vs.  Ix)clc?;eller  98  Cal.  Leo.  324). 

Title  to  low  cost  housing  projects  is  vested  and 
reiaains  vested  in  the  Housing  Authority  of  the  City  and  County 
of  £an  Francisco  (sub-section  (d)  of  Section  7  of  the  Housing 
Authority's  Law  of  the  rtate  of  California). 

The  low  rent  housing  projects  are  not  works  of 
art  trlthin  the  raeanlnr  of  the  charter  definition,  nor  are  such 
projects  erected  upon  property  of  the  city  and  county.   It  is 
therefore  clear  that  such  pi-ojocts  are  not  required  to  be  approvea 
by  the  Art  Conanlssion  under  the  provisions  of  Section  40  df  the 
Charter. 

Said  section  46  further  provides: 

"The  commission  may  volunteer  advice  or  suggestion 
to  the  owners  of  private  property  in  relation  to  the  beautifl- 
cation  of  the  saoie;  and  any  person  contemplating  to  erect  any 
bullcing  or  make  any  iciprovenients  may  subailt  the  jDlans  and 
designs  or  sketches  thereof  to  the  art  corx-ission  for  advice 
and  suggcrtions,  for  which  no  charge  shall  be  made  by  the 
art  coranlcsion." 

v'hlle  the  property  of  the  Housing  Axithority  Is 
public  rather  than  private  property,  nevertheless,  said  section 
46  may  be  reasonably  interpreted  to  ceen  that  the  Housing  Authority 
r.ay  if  it  so  desires,  submit  plans  and  designs  or  sketches  to  the 
Art  CoBaaleelon  for  advice  and  suggestions. 

Respectfully  subnltted. 


City  Attorney 
Art  CosBulsslon 
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April  19,    1941. 

SUBJECT:        Svifficlency  of  Application,    and  Notice,    to 
give   Planning  CoimnlBBlon  Jia*lsdlctlon. 

aentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  to  the  sufficiency  of  an  application  for  a  change  In 
the  zoning  classification  of  certain  property  and  the  notice  of 
hearing  posted  therein,  under  the  circumstances  related  in  the 
letter  of  Mr.  Herman  Weinberger,  a  copy  of  which  is  attached 
hereto  and  marked  Exhibit  "A»j  Jffid  whether  under  such  circum- 
stances the  City  Planning  Commission  Is  authorized  to  proceed 
with  the  hearing  on  the  application. 

OPINION. 

The  charter  provision  governlr^  "applications"  for 
changes  In  the  classification  of  the  use  to  which  property  may 
be  put  is  Section  117  and  provides  in  part  as  follows : 

"The  city  planning  commission,  from  time 
to  time,  shall  consider  and  hold  hearings  on 
proposed  changes  in  the  classification  of  the 
use  to  which  property  in  the  city  and  coxmty 
may  be  put,  and  the  establishment  or  changing 
of  building  set-back  lines,  in  either  case, 
on  its  own  motion  or  on  the  application  of  an 
interested  property  owner." 

This  section  of  the  charter  was  interpreted  In  con- 
jvinction  with  the  zoning  procedviral  ordinance  No.  13.011  In  the 
case  of  Marculescu  v.  City  Planning  Commission,  7  Cal.  (2d)  371, 
and  the  coxort  there  recognized  the  fact  that  the  right  to  file 
an  application  for  a  zone  change  was  not  restricted  to  the  owner 
of  the  property  involved,  but  such  an  application  might  be  filed 
by  an  adjacent  property  owner  as  one  who  is  an  "interested  prop- 
erty owner"  vmder  the  provisions  of  Section  117  of  the  charter. 

In  the  light  of  this  case,  the  Crocker  Estate  Company 
had  every  right  to  file  an  application  not  only  to  rezone  its 
property  but  that  of  the  property  adjacent  to  its  property,  and 
which  adjacent  property  was  owned  by  some  one  else. 

The  application  In  the  instant  case  recited  as  follows t 

"I,  the  undersigned  property  owner,  re- 
spectfully request  that  the  following  described 
property  be  reclassified  ->  -J*" 
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TMs  recital  In  the  application  doea  not  state  that  the 
applicant  claims  to  own  all  the  property  thereaftex>  described 
and  wliich  it  80U^>ht  to  have  reclassified.   It  simply  states 
that  the  applicant  was  a  property  owner  end  as  such  was  seek- 
ing to  have  the  therein  described  property  reclassified.   If 
it  is  a  fact  that  the  applicant  owned  certain  of  the  property 
sou^t  to  be  reclassified,  and  was  the  adjacent  owner  to  the 
remainder  of  the  px^perty  sought  to  be  reclassified  (which 
latter  property  was  owned  by  some  one  else),  the  applicant  was 
clearly  within  its  rights  to  file  such  an  application  as  with 
respect  to  the  property  which  it  did  not  own,  it  was  an"inter- 
ested  property  owner"  under  the  provisions  of  Section  117  of 
the  charter  and  the  case,  interpreting;  this  section,  of 
Marculescu  v«  City  Planning  Commission,  supra. 

In  so  far  as  the  notice  is  concerned,  the  Zoning;  Proce« 
dvural  Ordinance  No.  13.011,  now  incorporated,  insofar  as  we 
are  here  concerned,  in  Part  II,  Article  2,  Chapter  II,  of  the 
Sen  Francisco  Miinicipal  Code,  specifies  what  sxuill  be  stated 
in  the   posting  and  publishing  of  a  notice  of  hearing  on  appli- 
cation to  change  the  soning  classification  of  any  property. 
In  this  connection  it  states  that  before  the  hearing  on  any 
application  for  sone  clxange,  a  notice  thereof  shall  be  posted 
and  published  stating,  in  substance,  the  following:  "The 
nature  of  the  change  desired  and  the  place,  date  and  hour  set 
for  hearing;  thereon." 

From  the  information  furnished  us  it  appears  that  all 
this  information  was  correctly  set  forth  in  the  notice  of  hear- 
ing  in  tills  case.   The  erroneous  stateiuent  in  the  notice  of 
hearing,  "that  the  owners  of  the  hereinafter  described  property 
have  filed  an  applicaition  •  •  .^^  is  superfluous  information  in- 
cluded  in  the  notice  and  might  just  as  well  have  been  eliminated 
entirely  as  the  only  information  called  for  by  the  ordinance  afore* 
mentioned  was  a  statement  of  the  fact  that  there  was  a  proposal 
for  a  Eone  change,  the  natuz>e  of  the  proposal,  and  tlie  place,  date 
and  hotir  set  for  the  hearing  thereof. 

The  oz*dinance  made  no  requirement  that  any  information  b« 
furnished  as  to  who  miglit  have  made  the  application. 

Uhder  these  circumstances,  we  are  of  the  opinion,  in  view 
of  the  fact  that  all  of  the  essential  information  called  for  by 
the  ordinance  would  be  present  in  the  notice  of  hearing,  after 
the  superfluous  and  so-called  erroneous  statements  were  excluded, 
that  the  notice  was  good  and  siifficient.   V»e  therefore  advise 
that  the  application  for  a  change  in  the  aoning  classification 
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of  the  property  here  Involved  was  in  such  form  and  the  notice 
of  hearing  posted  therein  contained  sxxfflclent  Information  to 
authorize  and  entitle  the  City  Planning  Commission  to  proceed 
with  the  hearing  on  the  application,  should  it  so  desire. 

Respectfixlly  submitted, 
JKQ.J.O*TQOLi: 


City  Attorney. 


CITY  PLANNING  COMMISSION. 
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EXHIBIT   "A" 

Herman  Weinberger 

Attorney  at  law 

1134  Merchants  Exchange  BMg,,  • 

San  t'ranclsco,  Calif. 

City  Planning  Comialsslon 
San  Francisco,  California 

Gentlemen : 

In  the  Matter  of  the  Ai^pllcation  of  CROCKER  ESTATE  COMPANY  for 
the  reclaaalflcation  of  the  use  of  certain  property  descrlhed  in  the 
Application  in  the  Glen  Park  area  of  San  Francisco,  your  attention  la 
called  to  the  following: 

(A)  The  Application  recites: 

"I,  the  undersigned  property  owner,  respectfully 
request  that  the  following  described  property  be 
reclassified". 

The  description  which  follows  contains  within  it  a  parcel  of 
property  not  owned  by  CROCKER  ESTATE  COMPAliiY,  but  owned  by  Ella  S. 
Cunninghaoi,   It  luay  be,  as  to  this  property,  that  CROCKICR  ESTATE 
COiiPAwY  la  "an  interested  property  owner",  but  if  this  is  the  theory 
it  is  not  so  stated.   It  is  necessary  that  application  be  made  by  the 
owner  of  the  property  sought  to  be  reclassified,  or  by  an  "interested 
property  owner"  as  to  such  property.  For  example--  I  axa  a  property 
owner  in  San  Francisco,  but,  as  such,  I  am  not  qualified  to  ciake  ap- 
plication to  reclassify  the  described  j^-roperty  in  these  proceedings, 

(B)  The  printed  notice  of  proposal  to  change  the  zoning 
classification,  which  has  been  posted,  contains  this 
language : 

"Notice  is  hereby  given  that  the  owners  of  the  herein- 
after described  property  iiave  filed  an  application  — " 

This  statement  is  incorrect  for  the  reason  !:^iven  above  —  one 
of  the  owners  of  the  described  pi'operty  has  not  filed  an  application 
proposing  a  change  in  the  zoning  classification.   The  notice,  there- 
lore,  which  is  a  requisite  step  in  conferring  Jurisdiction  is  faulty. 

These  matters  are  called  to  your  attention  for  such  action  as 

you  desire  to  take.  The  jurisdiction  of  the  City  Planning  Commission 
to  hear  and  determine  applications  to  reclassify  the  use  ta  which 
property  may  be  put  is  dependent  upon  the  Charter  provisions  and  the 
Procedure  Ordinance,   Strict  compliance  is  necessury  to  give  the  Com- 
mission Jurisdiction  in  such  matters  as  come  before  it,  includixig  the 
instant  case. 

Very  truly  yours 

Signed:       Herman  Weinberger 

Attorney  for  ELi.A  S.  CUNNINGHAM  and 

TKl.  G^hW  Park  P.IOPERTY  OWNERS  ASS'N. 
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April  22   1941 

SUBJECT:   Is  employee,  who  resigns,  entitled  to  be  paid 
for  a  vacation.  When  a  request  for  a  vacation 
prior  to  resignation  was  denied. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion  as 
to  whether  Miss  Evelyn  Buckner,  a  former  employee  of  your  department. 
Is  entitled  to  be  paid  for  a  vacation  under  the  following  alleged 
circumstances : 

Miss  Evelyn  Bruckner  tendered  her  resignation  from  the  City 
service  on  April  1,  1940,  to  be  effective  April  15,  1940.  She  requested 
a  two  week  vacation  leave,  during  this  period  of  from  April  1,  to  15, 
1940,  but  the  request  was  denied  by  her  department  head.   The  last  time 
her  name  appe  ars  upon  the  payroll,  for  any  ijurpose,  is  that  of  March 
31,  1940.   She  claims  pay  for  a  two  week  vacation,  during  the  period 
of  from  April  1-15,  1940,  altho  she  was  denied  the  ri;;ht  to  t  ake  a 
vacation  at  that  time  by  her  department  head. 

OPINION 

This  case  is  entirely  different  than  that  of  Flora  Simpson,  upon 
which  an  opinion  was  written  by  this  oj?fice  on  June  20,  1940, 

In  that  case  the  department  head  had  allowed  the  employee  a  vaca- 
tion, and  we  simply  recognized  the  authority  of  the  departiiient  head  to 
allow  her  a  vacation,  in  view  of  section  151  of  the  Charter  which 
provides  that  after  the  first  year  of  service  has  paaued,  a  vacation 
with  pay  of  two  calendar  weeks  is  allowed  "annually"  ,   As  no  specific 
time  in  the  year  is  provided  for  by  the  Charter  when  vac  tions  must 
be  taken  -  the  deterraination  of  the  t Ime  is  loft  to  the  discretion  of 
the  department  head. 

In  the  case  now  presented,  the  department  head  did  not  allow 
a  vacation  to  the  employee  prior  to  the  effective  date  of  her  resigna- 
tion. As  already  Indicated,  the  department  head  is  not  required  to 
allow  a  vacation  at  any  particular  time  of  the  year  -  it  is  in  his 
discretion,  having  in  mind ,  of  course,  the  purpcB  e  of  a  vacation,  as 
stated  in  our  opinion  of  June  20,  1940,  aforesaid.   After  the  effective 
date  of  Miss  Buckner' s  resignation,  of  course,  she  ceased  to  be  a  city 
employee,  and  had  no  further  right  to  claim  the  right  to  any  two  weeks 
vacation  period  thereafter. 

You  are,  therefore,  advised  that  in  view  of  the  fact  that  Miss 
Evelyn  Buckner' s  department  head  had  denied  her  request  for  a  vacation 


during  the  period  of  from  April  1  to  15,  1940,  which  he  had  a  right 
to  do,  she  is  not  entitled  to  pay  as  and  for  a  vacation  of  two  weeks 
during  the  period  of  from  April  1  to  15,  1940. 


Respectfully  submitted 


CITY  ATTORNEY 


J.L,  airod 
First  Assistant 
Superintendent  of  Parks 


0 


iiprll  23,   1941* 


STJBJECT:  Sprockals -Murphy  Special  Deposit  -  Proposed  Sxpendl- 
turee  for  Additional  liait  to  Siiarp  Park  Golf  Course. 

Oentl«men  t 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  to  whether  certain  expenditures  contemplated  by  tlxe  Board  of 
Park  eoamiesioners  would  be  a  proper  charge  againat  the  "Spreckels- 
Murphy  Special  Deposit,"  which  is  also  known  as  the  "Sharp  Bequest 
Puad.*' 

Xou  state  in  your  letter  thatt 

"IThe  anticipated  expenditures  will  he  for  the 
purpose  of  constructing  an  additional  unit  to  the 
present  Sharp  Park  Oolf  Course.   It  is  generally 
conceded  that  this  i»provement  will  greatly  en- 
hance the  value  of  Sliarp  Park  as  a  recreational  unit." 

y^e  have  been  informed  by  Mr.  (J.  J.  Linares,  secretary  of 
the  Park  Coaaisaion,  and  Mr.  Joseph  R»  Bickey,  Athletic  Organ- 
iser, that  the  contemplated  unit  is  on  land  never  before  used  for 
any  specific  purpose,  that  the  construction  of  the  unit  will  facil- 
itate a  greater  number  of   people  playing,  will  provide  facilities 
for  better  play,  and  will  prove  a  valuable  addition  and  greatly  en- 
hance the  value  of  Siuirp  Park  as  a  recreational  center. 

The  document  usually  referred  to  as  tim   "Ijeclaration  of  In- 
tention to  ^ian&lnate  Trussc;,"  executed  by  sir.  A.  B.  Spreckels  and 
Mr.  Samuel  a.  Sftn^phy  on  April  21,  1915,  and  Ordinance  No.  5487 
(8.  S.),  accepting  the  offer  and  the  conditions  set  forth  in  said 
Declaration,  deteriaine  tiie  propriety  of  expenditures  frow  th^ 
Spi'eckela-Murplhy  Special  Depoait. 

By  virtue  of  said  document  «nd  ordliMtace  the  City  accepted 
the  fttnds  in  the  Sprecke  la -Murphy  Special  Deposit  on  condition 
that  they  be  used  "for  the  Improvament  of  parks  owned  by  the  City 
and  County  of  Dan  Francisco  ureier  the  direction  of  the  Park  Ccsm- 
missioners  of  said  City  arid  County  of  San  Brmelsco."   The  ques- 
tion before  ue  is,  therefore,  whether  the  contemplated  expendi- 
tures are  for  the  "laproveiaont  of  parks." 

As  the  court  said  in  IMj^hreya  ▼.  San  Fraa  eisco  (19^8), 
^  Cal.  App.  69.  263  Pac.  369i 

•*!Phe  language  of  the  decisions  seeiaa  to  indicate 
that  a  park  is  a  pleasure  ground  -  a  place  of  enjoy- 
ment and  recreation,  for  the  public  {generally." 


j^« 


IfiUuu  SSS»  MS  !»•  l«  6S5  ««  "«  pl^unuNi  ^ro&nd  fc»r  ta*  reer»«tlon 
•f  th#  pHa»ll«  to  $v«Hdt«  lis  h««Xt2i  and  •Ajojstont.       t^«  eourt 
Mil4l  *A  pwblto  goif  eo\irs«  l6  for  ib«  •&»*  purpo»»f*  and  &l»n 
votit  o»  to  ugri 

''iCIlO  g«ir  eourso  l>«ifig  k  ^I*««  ol*  r«ftr«Mitlon 
■not  t»«  Ineltidod  in  th*  tox^is  *pArkii  «££d 
parlongrs*  *a  Ufte<i  In  the  cttj  e^srior  onA 
*pobXIe  fvaaetlon*  «s  u««&  in  t^  «t«tut«*" 

m,9%i»amni  (Sad  sd.)  Mt 

"A  T*luablo  ttd^ltioB  m$^m  to  |»r4^p*f%|r  (tuntttlly 
roiil  ««tAt«}  or  ftn  «a»XiorfttX«ci  in  lt«  oos)d],« 
tia&«  oaBouBtl!!^  to  sioFm  tl^on  i»»r«  r«i>«lr8  or 
ropXooofiEOttt  of  wftst«»  oeoil&g  li&'or  «ir  oep'  t«l« 
luad  iatojadod  to  cmhjm««  its  val\20  end  utility 
or  to  Adftpit  It  for  mrw  «r  f«rth«r  purponoe** 

IKO  «ro  of  tlui  opinion  ihmt  Um  propoaodi  a^MltiosAl  tmit 
to  tls«  i^roe^nt  ^olf  eoureo  &t  hhmy^  Pmrk  a&ts^*  «rithln  tho  ».l£iov» 
iMrfii^itton  of  *'lagroim&ooto^"  oad  th*t  oxpocdltureo  for  th«i  con* 
otruetioiii  of  o«»«  «otjl£  «OF$r  wititla  th«  eoKolitiono  *'tvr  th*  la* 
provoRont  of  pftrko." 

ITovi  ore  o-ccor^ici^l;  n^viood  th&t  ««  oro  of  tho  opiaiofi 
that  tbo  prop^Hid  oxpondlturos  t&ie  %)m  purpooo  of  eo»«tru«tittg 
on  odditioaaO.  ualt  to  th«  £»ros«&t  &i^rp  Fork  4^olf  courso  «oal4 
bo  preiior  oiiorsoo  o^alnst  th«  gj^oeicels-iiurj^iy  ^peelal  0«po«lt» 
ftlfto  kao«ai  oo  tJs«  Shorjp  BoQuost  Fimd. 

Eovpotttfull}^  •  ab^ittod* 


fof  Pork  Cooniasloa. 
CCs  Controllor* 


#lfl 


3261 


April  S3,   IMl* 


SUBJ^iXTTl     Zn  Ke»  i'utblXoAtlon  of  ArmuftI 

Bt^^t  and  AppropriatioiJi  v.^^dln«.no9« 

D»ftr  Bin 

I  htt,v  your  letter  lander  date  of  April  25rd 
re«dln(^  &a  follo«»t  1 

"on  May  1,  l'ii41,   tiM  Mayor  v^ll  subiriit  ' 

'^1p  KmxuAl  budi£;et  for  the  •nauing  fiscal  yearj  ! 

o  s*«n8  to  be  •aE3«  fear  on  tLo  p«irt  af   i^,  ^ 

..^.i^t^on  of  tu«  aftn  l"rsavei»co  G&ll«»l*ull«tin, 
vhleh  n«w«p«p«r  lm«  the  eoutx^et  for  tlses 
offlel^l  advertising,  tb^t  on  eecount  of  the 
unusuAl  ft-noiunt  of  caiijoeition  a«<S  t-je  necessity 
for  tise  etrioteet  feccyrecj,  ho  will  not  be  able 
to  publleii  tii©  tabloid  edition  of  the  budget 
before  the  fifth  day  of  May. 

•will  you  kindly  adviae  thla  office  whether 
««*  not  thia  cowpllea  with  ell  tlie  req«irei»©ntB 
of  ttie  law  and  the  Gimrter?* 


Section  72  of  th«  Charter  provide*  tiiat  the  Mayor 
ehall  trananlt  to  the  Board  of  Supervisors  tlie  c<>i:eolldated 
budget  eatlraetea  for  ell  departs^nts  m-A  the  propoaod  budget 
fcsr  the  Gity  atUtOoxmty  for  tii©  ensuing  year,  and  t^jat  he 
ahall,  at  t:ie  aa^e  tlate  as  be  aulxsite  said  budi^et  eatl^atee« 
mvifmLt  a  dZN&ft  of  tiie  aimiuil  apprqp^aitloti  ordinance  to  be 
forcpared  by  ttje  Coi.troller, 

Tlie  section  furtiier  providee  tl^iat  upon  tliC  aub« 
oieaion  of  the  iUi^iual  Appropriation  Ordinaiice  "It    aiJill  be 
daimid  to  have  been  regularly  Introduced,  &iMi  togetiier 
with  the  proposed  budget,  aiiali  be  publlslied  as  required 
for  ord^narioe8«'* 

Section  13  of  t^^  Oj^rter  deals  with  t>ie  p-ablloa* 
tlon  ot  ordl.^anees  &a&  provides  t 

•*2Aeept  as  otherwise  j^rxtvl\i9d  in  ti.ia  cii&rter, 
or  by  ordl;  anoe,  notice  of  tiio  title  or  the  purport 


#1 


-2- 


is  intr«(lue«d  and  refarred  to  ecKK^ttee  el^ll  be 
publl8}:«d  wltiiin  thi-ee  dftya  After  its  pr«e«nt&tion 
to  the  bocurd  »  #  a" 

It  is  dlffleult  to  det«2?iln«  vhoti^r  tiii»  l«neuftg« 
refers  to  the  Approprlfttior*    >rdl.ii&Mee  but  I  tinders t&iid  thet 
It  hfis  be^n  tl^  ou«t<^  since  ttjt  edvent  of  the  t\«w  olifirter 
to  publish  this  ordlrarice  tog.etiifir  irltii  tbe  badf,et  est-iaates 
wittj.n  tiire©  d&ys  aftor  its  prfssent^tlon  to  the  B£Nard# 
This  being  t)ie  ©uettm,   it  is  not  necossary  to  d  »t©3f?sijw» 
*3^t^a(p  aush  pytoiic&tion  is  necescary  for  tJ^ie  r©«.soR  ti*«t 
suclt  p^^blie«tIoR  &t  lesist  »9rv&B  tiv6  pairpoee  of  glvint: 
stotiee  to  ti^e  |r,^lie  generally  of  iti»i»  eor  t&i^i»d  in  the 
l»ttd@»t  mnd  tlie  appropriatluns  ^&d«  by  th«  Appj^opriatiim 
gi^diimm»e» 

Agfti»  referring  to  :c»oti<m  72  of  tlie  Clisrter 
and  advert li^  to  tl»s  foUcwir^^  laz^i^ia^es 

*Tiie  boart:  of  supex»vi»or«  s^iSill  fix  ths  date 
©r  d^tes,  not  less  tiian  five  days  after  publlcbt Km 
as  in  this  section  provided,  for  cai  is  ids.  at  Ion  of 
any  pttblie  i^srinje  en  the  proposed  bud|;et  eaid 
l^roposed  appropriation  ord:x:anc«.* 

It  would  a^je&r  that  a  pvibllcBtioa  of  tJ-e 
budi?et  end  Approprletion  '^rdlriftnce  l«  required  under  the 
provisions  of  this  soction  fetid,   suoh  b«»  Ing  tije  case,   it  is 
safer  to  ssake  the  pablicatlor.  within  three  dcys'   llmitatioaa 
provided  for  in  Seetion  13. 

Therefore,   if  the  budget  estiraates  erid  aimual 
appropriattoa  ordlnanoe  received  froK  tiio   ^ejrej*  on  May  Ist 
are  published  en  Kay  5tii  it  «iXl  cojuply  wltli  ti.e  law  for 
the  reason  tJmt  the  date  of  the  reoeipt  of  tiie  budget 
estieyfetes  mii&  annual  appropriation  ordinance  is  to  be 
exclti^d  fr<^  the  cosputation  of  tJ^e  tin»*       This  n&xlA 
neoeiusitate  the  publication  of  tie  budget  estljmtes  sjjd 
appropriation  <»rdinsnce  (m  llay  4tli  but  as  May  4tii  is  a 
B\m6aY  til*  pu4>lieation  can  be  jaade  on  r.or^dey,  May  5th,. 

ITou  are  so  advised. 

Very  truly  yours. 


Clerk  of  tjjs  Soard  of  Supervisors. 

Copy  to  • 

Controller, 


CITY  ATTORNEY 

CITY  HALL 


City  and  County  of  San  Francisco  ,/ 


April   23  1941 


MR.  I.  A.  KICHAKDSOK, 
Diroctor, 

Bureau  of  Delinquent 
Revenue  Collection, 
City  Hall, 


He:  License  Tax  on  Shooting  Oellerles  &iid  Gas 
Regulaliors. 


Dear  Elri 


Recently  you  wrote  to  this  office  and  requested  an 
opinion  In  two  matters:   One,  as  t«whether  a  delinquent  tax  Is 
colloctlble,  where  an  ordinance  provldlr^f^  for  such  tax  has  been 
repealed,  and  second.  Is  a  delli\quent  tax  collectible  In  its  fall 
amount  where  tho  ordluance  prorldlng  for  such  is  amended  so  as  to 
reduce  the  anount  of  said  tax.* 

The  first  probleja  relating;  to  the  non-profit  shoot inc 
galleary  license  tax  oirdlnance  (Municipal  Code,  Fart  III,  Section 
139)  presents  the  following  question:   Does  the  repeal  of  a  license 
tax  ordinance  affect  the  rights  of  the  municipality  as  to  delin- 
quent taxes  under  the  old  ordinaneeT 

It  will  be  noted  tJriat  the  amending;  ordinance  merely 
deletes  tliat  portion  of  the  old  one  wiilch  provided  for  the  tax 
on  non-profit  shooting  galleries.    It  is  well  established  that 
where  a  license  tax  ordinance  is  repealed  and  no  savlrc  clause 
Is  li  eluded  in  tho  repealing  ordinance.  It  will  be  presuxaed  thet 
the  legislative  body  Intended  to  repeal  the  procedure  onuer  which 
the  delinquent  license  tax  could  be  collected,  and  the  municipal- 
ity is  powerlosfs  to  enforce  its  rights  to  such  delinquent  tax, 
(L.A,  etc*  TreJisportatlon  Company  v.  'iuperlor  Court,  211  Cal,  411; 
City  of  Sonora  v.  Curt  in,  137  Cal.  583;   Plonni' an  v.  Sierra  Coxinty, 
196  U.S.  553), 

It  is  apparent  in  the  Instant  ease  that  the  Board  of 
-Supervisors  Intended  to  determine  any  inchoate  rijrhb  the  City 
and  County  ailGht  have  Ij^i.   to  the  delinquent  tax. 

As  to  the  gas  reculators  lieense  tax  ordinance  (Municipal 
Code  Part  III,  Section  134)  a  different  situation  Is  presented, 
since  .the  tax  was  not  removed  but  merely  reduced.    In  such  a  cfise 
the  authorities  indioate  that  the  ^delinquent  license  tax  may  be 
collected  In  the  full  amount  that  booame  due  xinder  tho  old  law  or 
amended  ordinance. 


OOeiDMAJl":?  HAe   tIO  YTHUOO  QMA    YTO 


L->(,1      £S 


City  and  County  of  San  Francisco 


CITY  ATTORNEY 

CITY  HALL 


MR.    I.   A.   RICHARKJON,  April  2Z,   1041 

Fag* ••8 


The  reason  for  this  difference  i»  thet  each  rule  Is 
based  iipon  a  presumed  intent  of  the  legislative  body  and  where 
the  tax  Is  merely  chanj^ed  or  reduced,  and  no  fiurther  Intent  Is 
expressed  it  Is  presuned  that  such  body  Intended  to  preserve  the 
rights  of  the  municipality  to  all  delinquent  taxes.   This  con- 
clusion is  drawn  fron  the  fact  tiiat  the  plan  and  procedure  is 
still  in  e  f f ect  and  that  following  the  amendment  only  the 
amount  assessable  is  Ciion^ed. 

In  the  ease  of  Los  ^ngeles^  etc.  Transportation 
COTnpany  vs.  Superior  Coiort,  supra,  the  stete  legislature  provided 
for  a  "license  tax"  on  corataon  carriers j   the  court  questioned  the 
constitutionality  of  the  statute  and  a  c  institutional  amendment 
was  encated  providing  for  a  "property  tax"  on  corasnon  carriers  and 
also  providing  that  the  carriers  should  be  free  fro-  certain  other 
taxation,  which  in  effect,  lowex*ed  t^  tax  btirden  on  such  carriers. 

Subsequent  to  the  eonstitutional  enactment  the  cri£;inal 
statute  was  upheld  by  the  Suprene  Court  and  the  question  arose  as 
to  whether  the  dellmiuent  tax  under  the  old  statute  was  oolleotible, 
and  the  coi^rt  stated  in  iJ^rt  as  follows  t 

"In  the  entire  legislative  program  we  find  no 
evidence  of  an  li.tention  to  abandon  or  relinquish  the 
exaction  of  revenue  troji   eoamon  carrier  motor  transporta- 
tion cojsp&nlea  based  on  a  tax  on  their  rsross  receipts  •  «■  <»  «^ 
By  the  new  system  they  ajre  relieved  of  £^11  other  taxes 
and  licenses,  botn  state,  county  and  municipal.    In  the 
aggregate  their  total  tax  obligation  is  probably  less 
than  under  the  old  system.  ^  •»■  ■» 

\  _,_ 
■We  deem  it  of  no  controlling  importance  that  under 
the  ol4  system  the  retenxie  was  called  a  license  tax  while 
voider  the  new  eystem  it  is  designated  a  property  tax. 
The  constitutional  tax  is  a  lieu  tax.    It  morijes  tlie 
property  tax  and  the  license  tax,  is  based  on  a  percent- 
age of  gross  receipts,  and  in  effect  may  reasonably  be 
said  to  constitute  a  cuntlntiance  of  the  same  system  of 
producing  revenue.   There  has  not  been  a  moment  of  time 
since  the  enactment  of  the  1923  statute  when  motor  trans- 
portation CO  panics  operating  as  common  carriers  for  com- 
pensation on  the  pviblic  iiighways  of  the  state  between  fixed 
temini  and  over  regxilar  routes  were  not  subject  to  the 
state  revenue  exaction  based  on  a  fixed  percentage  of 


OOe!DMA5R"=l   k!Ae  lO  YTHUOO  ak!A    YTiO 
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City  and  County  of  San  Francisco 


CITY  ATTORNEY 

CITY  HALU 


MR.    I.   A.   RICBAKI3r.UK. 


April  23,  1941. 


x'age 


th«ir  groas  receipt a.       rfe  therefore  cor elude  that 
the  llcene©  tuxea  due  fron  coircnon  oan-iers  deacrlbed 
in  the  coi:stitutloii«.l  fci/ieridTicnt  'under  the  1923  and 
1925  acta  imy  be  collected  by  the  et&te  In  the  pending 
aetiona  In  the  Superior  Court." 

Tiierefore,   you  are  advlaed  that  the  delinquent  shooting 
gallery  tax  is  nbt  collectible  -  whereaa,    tho  delinquent  gaa 
regulatora  tax  nay  be  collected. 


Tourii  very  trijtly. 


Loputy  City  Att orney 


AFSiC 
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April  30,   1^^41. 


SOBJIiCTi     In  R«,  PaTiriG  of  Partior.a  of  Streets 
in  St*  Mary's  Park,  which  aaid  por- 
ti(»:ia  are  now  oecuplsd  as  Parktrays. 

Dear  birsi 

I  iiava  your  i^ttar  under  date  of  April  28th  reading 
as  follows) 

*X  aai  fillreoted  by  th«  streets  Oosrilttee  to  reqv&sst 
yotsr  opinion  In  t^^e  follo»ir\£  stattert 

*Iii  1927,  toy  ordinaries  Ko,  7635  E.ii.,   copy  of 
whleh  is  attaciMBd  her -to,  the  Board  of  i^aporvisors 
aece.:»ted  cortt^in  streets  In  St*  Kiary's  lark*       In 
tlie  center  of  several  of  tnese  streets  are  stripe 
of  parkway  whsx^,  \mtll  recently  shrubs  and  plants 
wvtm  Eiaint allied  by  ti^i©  people  llvixig  in  tlie  cub- 
divisicsi*       It  is  now  eitiier  undesirable  or  laposelble 
for  these  people  to  continue  the  cmlntenance  of  these 
strips  of  par.  way  and  tbey  are  turglng  that  the  e  Ity 
take  over  the  dblUjktictti  of  planting  ttnd  taalntainin^ 
said  parkwaya* 

''It  iAs  been  asserted  tiXt  at  the  tlrse  cf  the 
aeoapt&noe  of  the  s  treats  referred  to,  t^  a  then  If&yor 
Jfcaes  Rolph,   Jr.,   ore-lly  tigreed  that  tlia  city  would 
provide  for  their  irsaXritenance* 

"'^111  you  please  furnish  tlie  Streets  ecesnittee, 
in  tisie  for  Its  considoration  ft'ednesday,  April  30th, 
with  your  opinion  ts  to  wliethcr  or  nut,  either  by 
virti»  of  Uayor  Solph'a  oral  precise  or  frora  &nj^  pro- 
vision  c<H>tai:ied  in  the  attacl)«d  ordinance,   t:}ie  city 
is  responsible  for  the  planting;  and  i^intenance  cf 
the  parkways  in  tite  streets  in  Gt*  Gary's  Park." 

Attaoijod  to  yoiar  letter  Is  a  copy  of  va*di:Anc«  Ho* 
7633  (Kew      5  cries)  passed  by  the  iJoard  of  iiupeirvisi^rs  <aa 
August  3,   li^27* 
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^Rder  tlie  street   Issaroy«s»TA  '^e'ditiia^*  as  it  tlien 
•xleted,  the  obll{:atiu3i  recited  upon  tlis  ^io«i*d  or  ^pervleore 
to  accept  streets  irhezi  they  were  paved  in  aocord&nce  vLth.  %)» 
StxHjet   lEft)roTe:3exit  v>x*dirance  arid  the  pavlj»g  vae  approved  by 
the  iioard  of  Nubile  ivorks.        It   is   quite  evident  fra-i  tfae 
enclosed  ardi:>ance  tluit  the  i>oard  of  Suj^ervisora  accepted  tis 
2>oad*ay8  of  t^ie  etx>«et  and  cmly  such  portions  t^;6reor  as  had 
be«n  fully  constructed  in  accordance  vitli  the  directions  of 
tij«  Board  or  i^blic   ..orke. 

note  tiae  l«o:)£:uago  in  £>ectijn  1  of  t^ie  enolGsftd 
ordina^ice  i 

•l?r=e  roadways  of  tixe  feXlowiag  na,?<ed  strcr^tr, 
IrAclodiufc  ti.e  curbs   oi*  bot'-    al<?eR  thereof,   hav  i, 
been  eonstx^cted  to  tiie  :  .    ti:e  Board  of 

fublic  '^iolfia  sx%&  or  U^e  .  visors,  are 

liereby  accepted  ^   >  -    *  ^'   »  ^  -  saiii  roadw&ya  Laviiig 
been  paved  with  asphaltic  concrete  6iid  coi^crete  ^n&^ 
oonoi*ete  e^a^a  laid  t^^^reon." 

It  is  tlxorefore  quite  clear  t^itit   it  was  tlie  Intention 
of  %h»  Board  to  accept  oiilj  such  portions  of  said  roadwajs  as 
were  actually  paved  with  asphaltle  eo?:e3rete  and  therefore,  any 
portion  of  the  roadway  which  was  used  exel-oaively  for  tlie  grow- 
in£  of  elnnibs  or  plants  was  not  a  portion  of  the  streets 
accepted  by  tiu»  ordl.Na:K}e» 

I  note  tlw  atatejaent  attributed  to  ll^e  th«a  Mayor 
eif  San  Francisco  and,  while  undoubtedly  he  wixild  desire  to 
aake  good  any  sU{/,.estion  that  he  i^ade  in  tiiia  regard,   I  believe 
ti»t  It  la  beyond  tne  power  of  ti»  city  to  do  so* 

Very  truly  yours, 

t':fi  :.ttAdM. 

fe  ti3s  • 

Streets  c  a* 

Board  of  ^sors. 
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April   3u  X9*X 
SUhJkCTt     iUae«ii»»nt  of  Tuga  and  Barg«s« 
2>«Ar  Sin 

Thi»  orfic«  1«  in  ree«lj»t  of  aeverai  letter*  from  you,  ono 
•uppla^sonting  tbo  other,  cut  all  rolating  to  a  roquott  for  an  opinion 
on  tho  power  of  tho  City  and  Coiuity  of  iian  Francisco  to  tax  tug-boata 
and  l&argoa  «hieb  saaka  thair  hcm»   jk>z^  in  thia  eoimty. 

Tl>e  powor  to  tax  is,  of  oourao,  lnh«r«nt  in  tfaa  Stata  and 
is  axpraased  in  Articla  XI,  Section  12  and  Articla  XIII,  Sootion  1, 
of  th©  Coxistitution  of  California 

*ij»ticl«  XI,  Soetion  12,-  Kxoapt  as  otberwisa  provided  ia 
this  Const i tut i<m,  tho  Lagialaturo  aliall  hava  no  povar  to 
iivoso  taxes  upon  counties,  citiea,  tovns  or  othar  public 
or  municipal  corporations,  or  upon  tha  inhabitants  or 
property  thereof,  for  oomity,  city,  toan,  or  otlter  aunioi- 
pal  purposes,  but  :  ay,  by  gcner>al  laws,  vest  in  tUa 
corporate  authorities  thei^aof  tha  power  to  aasess  and  oollact 
tsxes  for   such  puxposos* 

"Ail  pt'operty  subject  to  taxation  ahall  ba  aasassad  for 
taxatl(m  at  its  full  cash  value.** 

"Article  XIXI,  Section  1.-  All  property  in  the  State  except 
as  othert^lse  in  this  Constitution  provicled,  not  axesi^pt  under 
the  laws  of  tne  United  St^^tes,  shall  be  taxed  in  proportion 
to  its  value,  to  be  asoez>tained  as  provided  by  law,  or  as 
hereiiiafter  proviued.  The  word  'property*  as  used  in  this 
article  «a^  section  is  hereby  declared  to  inclut^e  ii^oncya, 
credits,  bcmds,  stocks,  dues,  franchises,  and  all  other 
fisatters  »tid   things,  r&al,  p(  rsonal,  at«L  mixed,  capable  of 
private  ownershipi  -t  ^  i*  ■»" 

Pursuant  to  this  power  tJ-iO  i^egislature ,  in  Political  Code 
Section  3644,  provided  for  tiui  taxation  of  "vessels"  within  this  state, 
as  follo«^8 : 

"Ail  vessels  not  9xe&:pt  from  taxation  under  the  provisions 
of  the  Constitution,  except  aa  j,jjrovidad  below,  shall  be  as- 
sessed and  their  taxaa  paid  only  in  the  co\inty,  or  city  szuS 
county,  in  wiiich  they  inak©  their  hoioe  port  or  tlielr  habitual 
place  of  ai^horai^e  or  mooring  mhen   not  in  service  when  the 
assessor  of  the  county  or  city  and  county  wherein  such 
tassels  are  registered  is  g:iven  notice  in  writing,  by  th» 
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«a*  »ftipt«r  of  auch  vttssely  aa   to  suoh  place  of 
«iifthorag«  oi*  MdMfli^* 

"Such  vttaaeltf  aa  are  re^^tlarly  ongared  la  ti»anaportlng 
pasaenrers  or  OKrgo  t>etwsen  t»o  or  jsore  porta,   except 
ferryboats,  axui  v«sscla  concez^lng  «hi^  no  such  notice 
aa  bereina'oove  provided  shall  have  been  given,  snist  be 
assessed  and  the  taxes   thereof  paid  only  in  the  county 
or  city  and  county  where  the  sas^  are  registered,   enrolled^ 
or  lieonseid,* 

This  posier  to  tax  veaeels  is,   in  turn,   <{ualified  and  Xi£2,it<MK 
by  Article  XIII,  Secti<^  4  of  the  Oonatltution  ot  califorriiai 

"Section  4  -  All  vessels  of  jaore  tlian  fifty  (60)   tone 
burden  registered  at  any  port  in  this  State  and  engaged 
in  the  transportation  of  fx*olA^t  or  passengers  shall  toe 
ex^^pt  frcMa  taxation  except   for  State  p\u*poss8  tintil  and 
including  the  first  day  of  January,   1955** 

tlierefore,   all  vessels  of  50  tens  burden  or  leas,  which  h«.ve 
their  home  port  at  San  Francisco  are  subject  to  ass69ai£:ent  and  taxaition 
by  the  City  and  County*     Hence,   the  problt^ns  presented   are  ehetlrtor  or 
not  tu^s  end  barges  are  ineluded  in  tlie  tern  "vessels"  and  are  tugs  and 
barges  of  o'^^r  50  tons  burden  "en^ged  in  the  tronspoi^tation  of  freight 
or  passengers*  within  the  moaning  of  Article  XIII,   Section  4  of   Ihm 
Constitution  of  California? 

The  word  "vessel*   is  defined     in  Political  Code,    3««tion  17, 
as   follows  9( 

"ihe  word   ♦vessel*    when  uaed  with  refeirenoe  to  shipping, 
incluaes  ships  of  all  kinds,    steax^boats,   and  stearishlxis, 
eanal  boats,   bar^s,   and  evez^*  structure  adapted  to  be 
navll^ated  fx^oes  place  to  place  for  the  transportation  of 
mercmndise  or  ^>eraone|" 

Therefore,   tugrs  and  barges   >r9  apparently  iiuiluded  in  the 
general  category  of  "'Veaaels"  for  purposes  of  taxation  by  the  City  aad 
County,     Tim  power  of  the  Glty  and  County  to  tax  such  is  rtiven  by 
Folltieal  COvi.e,    Action  3644,   sxipra,   herwe   the  term   "vessels'*  used 
therein  is  used  in  tho  sense  defined  in  Sectitm  17  of  that  Code.     This 
identical  seaning  sixist  irv&ce»8<Hrily  fa©  given  to  the  9*Bi9  term  when  used 
in  Article  XIII,   Seclon  4  at  the  Constitution,   idiieh  provides  the  ex* 
eeptlona  ai^  quail fict^t ions  for  the  power  grar^ted  in  the  political 
code* 

This  eoncluaion  is  oonfln^ed  by  the  fact   that  the  wox^s, 
phrases  arvi  sentences  used  in  the  Const ituticm  are  used  in  their  usual 
Bieaninc:,   {City  of  fasadeAa  v.  Hailroad  Coasaiasion,   135  cal,  5ii6>   and 
there   is  no  doubt    ?;hat  the  generic  ten-,  "vessel"   includes   the   Sj,.ccific 
"barge*   or  "tu^-boat",  when  taken  in  its  usual  sense* 
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In  thm   oaa«  of  C0I4AB  »•  DT'.PARtKEHT  0?  L^<m   AHD  Illl>aST;^Y, 
107  Waah,  99,  tho  court  atatvd  that  a  barge  ua«d  to  transport  cruahad 
i^ck  on  a  oaxial,  aXthou^^h  tow«d«  waa  a  "vaasal"  witliin  tha  ^arltisa 
Iavr« 

Aiso  in  the  case  of  IJisITED  STATES  ▼.  OPKH  BOAT,  S7  Fad. 
Cas«  346,  the  court  s tat ad,  aa  foilowat 

'*Tha  word  *  vessel*  as  ai.pllad  %o  ^tiaritisia  aiTalra  la 
undarstood  to  luaan  any  vehicle  used  for  transyortatioa 
oa  water," 

The  next  question  presented  Is  s^at  la  aMBant  by  the  word, 
•hurden"  used  in  Article  XIII,  :»ection  4,  o£   the  Constitution  of 
Calif ornla«  Webster* s  Dlctlcmary  defines  burden  as:  "tb«  carrying 
capacity  of  a  vesaeX;  also  the  wei^t  of  the  oargo",  hence  when  a 
vesaeX  Is  referred  to  generally  aa  being  one  of  "&0  tons  burden*,  tills 
Indloatea  the  total  cargo  earrylng  capacity  of  said  veasel* 

In  the  case  of  THn  FEHKY  COMi'AfiT  ▼•  BAHKEB,  2  Sxoh.  Rep.  136, 
the  court  stated  aa  follows < 

"'^e  w>rd  burden  does  not  swan  're^^lster  ad  au»asures}e&%* 
but  eapaolty  to  carry •" 

The  next  problem  presented  by  your  request  is  whether  or  not 
such  vessels  are  "enr^af^ed  in  the  transportation  of  frei^^t  or  passen- 
gers." The  word  "transport"  technically  Bie&ns  to  "carry  across"  or  la 
its  £^od.4^ra  sense  to  eax*ry  fron  consignor  to  consi^itee. 

It  is  obvious  that  when  dealing  with  the  asses ^ae^tt  of  barges 
()ach  case  r^tust  necessarily  be  decided  a&   its  own  facts.  A  barge  ssay  be 
used  far  tive   csjrrylng  of  frei^^ht  or  it  isay  be  put  to  uther  purposes, 
e.g.,  illc  driving,  dredging,  «itc.  In  t^u»  latter  case,  of  course,  it 
is  taxable  x^i^ardless  of  Its  slse,  whereas,  if  it  is  In  fact  carrying 
passen£;ers  or  frel^^ht,  it  is  only  taxable  by  ttie  Glty  and  Goimty  if  It 
is  of  50  tons  burden  or  less. 

The  proble;;:.  oX'  whether  tvi||-boats  are  etigaged  in  the  trans'* 
i>ortatlQn  of  frel*.;ht  or  pasyenf^ers,  presents  a  t^iore  difficult  question 
and  requires  ^.ortt   detallod  coi^sideration.   It  Is  a  r^.«neral  rul«  that 
where  a  statute  or  a  co/.stitutional  provision  provides  an  sxesptlon 
IrcMi  taxation  such  iirovision  is  to  bo  given  Its  taclmical  or  literal 
const  ruction^  ior  tlie  law  doea  not  favor  such  extr.ptioa.  With  tills 
in  jKilnd  a^w  since  the  tsi^ord  transport  i»ct>ns,  technically,  "to  carry* 
etc"  and  also  since  the  principal  use  or  i^iu^pose  of  a  tu^T-boat  is  not 
to  carry  passen^^era  or  frei^rht  but  rather  to  tow  and  stove  other  vessels, 
it  mould  seem  thai  such  boats  ai*e  not  Included  within  the  ex^aption 
provided  In  said  article  of  the  constitution* 

This  oonulusloa  Is  also  indicated  by  the  deeisiem  of  the 


District  Cdurt  of  Appeal  in  the  ca»«  of  I.HAOICH  »•  OQMSTI  OF  l&S 
..J^;>k:.  3,   30  Ctti.  4pp.   (Snd)   597,     In  ttwit  case  tha  question  wa»  pre- 
sented wheth«r  or  not  a  i'iahlng  boat  or  i/ur«e  aelnor  of  sora  than  50 
tona  burden  ©aj-ja  witbln  tha  axamutlon  provided  i»  thia  aectlon  of  the 
Conatitutlon  aitd  tha  aourt  etataa  aa  followat 

"is  1th  tiioae  definitions  In  silnd  and  readlnf  txi©  phraaa 
aa  a  vhola,  we  c&nnot  eaeape  the  eonclualon  tliat  tha 
phrase   *an£ao©<i  in  the  trans,  ortwt  ion  of  frelf.ht  or 
paeaengara*  aa   found  in  aaid  aectlon  Koana   'engaged  in 
tha  tranaportation  of  property  or  persons   for  hire*.   It  ] 

is  conceded  that  resioncents"   vessela  were  not  so  en- 
gaged and  therefore  they  were  not  exo:<tpt  fro»  t%xatlaak  I 
tey  apt^eilRnt.*                                                                                     _— -■  i 

Thia  Oi^inion  ia  alao  auf/i^orted  by  an  opinion  of  the  Piatrict  Attorney's 
Of  floe  of  San  Die^^o  Connty,  dated  Pehiniary  ^^,   1954,  wtxerein  th«fc  offieai 
concludes  that  tuG-tooata  are  not  Teasels  engaged  in  the  transportation      j 
of  paasenisers  or  freight  and  heaee  are  taxable  regardieea  of  «i*e«  I 

It  should  he  noted  that  the  excs^tion  i/rovi<»«d  in  the  above  ' 
sientioi^d  section  of  the  constitution  appll<w  otily  to  vessels  described  j 
therein  anc   "r^cletered  in  this  state.*     Of  course,   if  such  a  vessel  , 

is  not  registered  in  this  state  it  ©ay  be  subject  tota«itlon  lUKier 
Section  5646  of  the  Political  Code  of  Caiifortsia,  which  r«ada« 

"VesaeXs  ro/rlst&red,  llconaed,   or  enrolled  out  of  and 

plying  in  whole  or  in  part  in  th*  waters  of  this  state,  ] 

the  ovsiers  of  i^^ich  reside  In  this  state,  i^^st  be 

assessed  in  this  state." 

^^ierefore,you  are  advised:  \ 

(1) 

That  harges  ar«  included  in  the  general  ter»  "vessel"  and  are  aubjeet 
to  taxation  tinder  Seotion  3644  of  the  Political  Code  of  California, 
subject,  however,  to  the  quail f lent ions  provided  in  Article  XIIX, 
Section  4  of  the  Constitution* 


) 

Tug-boats,  w  hich  are  ua«id  priuctpally  for  towing  and  r.oving  other 
vessela  are  not   "engajged  in  the  transportation  of  l>eii:ht  ar  passengers' 
within  the  jaeanlng  of  said  article  of  the  constitution  and  hance  ar« 
taxable  under  J»olltical  Code  Section  S644,  ref.&rdless  of  their  tonnage* 


(5) 

The  word  "burden"  aa  used  in  the  Constitution,  ^jeans  the  net  carrying 

ea^city  of  a  vessel* 

(4) 

(jnre{?lstered  veaaela  plying,  within  the  waters  of  tlila  state  and  owned 
tey  persona  within  this  state,  siay  b«  assessed  in  the  state,  regardlesa 
of  slee  or  trade. 

Kespeot fully  subisitted, 
Ur,   Aaasell  Wolden 
Assessor  

fu  — ^m  Af^Ms^^ 
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SUJ        IS     1941 

SyfSJSCTi  Bight  of  aup©rvi8or»  to  Subislt  • 

Byii^«t  Matt«r«  to  Elect ora. 

Coer  Slrt 

this  oft'ico  is  in  recoipt  df  jour  request  iTor  mn 
opixsitm  «ks  fdXXovst 

"Is  ths  following  proposed  r«solati(Mi  Isvful?" 

♦  iiFBir/iE;iS,  the  prixiciple  of  s  "Pay  «•»  you  so*  policy 
of  flri&iicin^T:  ea^itsX  ejtpenditures,   put)Xio  in£>x*oT<^metits 
and  other  requests  for  noney  for  specieX  purposes  is 
economlc&Xly  sound  mnd  the  adoption  of  such  a  i>oIiey 
»ilX  eXijainate  cieXay  in  providing  sueh  neeessary  ia- 
provea«nts  and  services;   and 

•WLiEfvSAS,  a  "Pay  as  you  go*  jKiXioy  wiXX  also  eliminate 
the  neeessity  Tor  the  issuance  of  bonds  and  the  eo2»e» 
quent  intf^rest  reqiJ^rescents  which  stake  bond  Issues  eost 
the  taxi^jer  ai>proxis»teXy  two  doXXars  for  each  doXlar 
borrowed;  and 

^WSEKIAS,   this  Board  of  Supervisors  is  of  the  opinion 
that  the  eXeotors  of  the  City  and  County  of  ^m  iTKncisoo 
sriouXd  participate  in  such  a   '*?ay  as  yoxx  go"  policy  by 
expressing  their  approvaX  or  disapproval  of  certain  pro^ 
iiOB94l  appropriations  of  Ksoney;   now,   therefore,   bo   it 

'RSSOLVKBy   that  the  Board  of  Supervisors  oay  at   their 
discretion  «nd  b;y  ordinance,   oTHi^r  sultaaitted  to  the 
eXectors  of  the  City  and  County  of  Saa  Francisco  for  their 
approval  or  disapproval  any  item  for  capital  expenditure, 
public   iEipj*ov*f3aent  or  any  other  request   for  Koney   for  a 
speoiaX  purpose  contained  in  the  budget  estijisiites  sub* 
ait  ted  by  any  departnient,   office,  board  or  eoimlssion  of 
the  City  and  County;   provided,   that  no  one  budget    it«a 
ordered  subjrdtted  to  the  oleetors  shaXl  a£;io\mt  to  X9»» 
than  osm  hundred  thousund  dollars   (#100,000).   ^ueh  budget 
ito^s  shall  be  sub:;::it,ted  to  the  eXectors  at   the  gonerul 
or  isaxiioipal  election  held  in  Moveaber  of  the  oalertdar 
year  in  which  such  oudget  it«as  were  propote^m     When  any 
sueb  budget  ite»  is  approved  by  a  laajority  of  the  eXtvctors, 
the  asuHmt  of  wetrmj  required  Tor  each   auoh  a^^proved  bud- 
^t  Lt^m  shall  be  included  in  the  annual  a^j,.;ropriatio& 
ordinance  lor  the  ensuinf;  fiscal  year  foXXowing  the  iievesber 
eXection.     ?he  &oerd  of  ^pervisors  shaXX,  by  ordinance,   I«vy 
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m  tax  for  such  flseal  ye^^r,   the  eati£a«ted  pro^AVAg  of 
vl^ioh  vlil  be  sufrieient  to  produce  the  tuoount  of  moamj 
roq^ired  to  ^e«t  such  «ipt>rovod  a,.',;ropriation«  for  budgot 
ite^is  contalnod  In  the  ax^ixual  &pj,-Pcpriation  ordinance*' 


Q  P  I  li   I  0  % 


TrasB.  th©  foregoing  proposed  resolution  it  ap^pe&rs  that 
it  is  Intended  to  sutmlt  to  the  electors  for  their  a»/proval  or  disapprov- 
al isatters  properly  included  in  the  budget,   in  otlier  eords,  it  is 
proposed  to  subiiit  to  the  oleotors  a  declaration  oi*  i>olicy  concerning 
Iradget  <i4itters« 

Section  179  or  the  Charter  provides  as  follows t 

"Any  deelaration  of  policy  stay  be  8uh:3itted  to  the  eXee- 
tors  in  the  manner  provided  for  the  subsaission  of  ordin- 
ances; and  ^Mh^sn   approved  by  a  i:Jijorit7  of  the  quaiij  led 
elijctors  voting  on  s&id  deelaratloa,  it  shall  thereupon 
be  the  duty  of  the  bo«.rd  o£   supervisors  to  esiact  an 
ordinance  or  ordinances  to  earry  such  policies  or  prin» 
eipies  into  elTeet,  subject  to  the  reffcrenduB  provisions 
or  this  chart er," 

You  »ill  note  froia  the  f ore  olMg  quotation  that  when 
a  declaration  of  policy  has  been  approved  by  a  majority  of  the  electors 
it  Is  then  the  duty  of  the  Board  of  Su^^ervisors  to  e^iact  an  ordinance  to 
carry  the  policy  into  effect^  subject  to  the  referendum  provisions  of 
the  charter*  This  laeens  that  the  declaration  of  poliey  sutst  be  of  the 
kind  which  aey  be  subject  to  the  rfeferer*duia  provisions  of  the  cliarter 
and  if  not  of  that  idLnCL   a  declaration  of  poliey  is  illegal, 

Seotion  179  also  provides  that  the  annual  bud^ret  shall  not 
be  subjeet  to  referendtm* 

In  view  of  the  fore©>ing  it  is  tay  opinion  that  the  pro- 
posed resolution  is  Invalid,  since  it  would  be  direetly  violative  of  the 
provisions  of  Section  179. 


^^espeotfully  submitted. 


Supervisor  Ronoovieri 
Board  of  Uupex^isors 

#9 


IITT  AT-TOitiiEy 
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%9Lj        16        1941 

SUBiWtt     <?i»cking  of  Fay-rolls  of  non-ciTll  »er»lc« 
fiBployeen  of  Sohoel  District  by  Civil 
S«rTle«  C^wisslcm. 

Q«atl«tt«at 

We  sr*  In  r»e«lpt  of  /oar  r«qu«st  for  sn  oplolon  as  follovst 

*"fh«  i^SA  Fr  axselsee  BoaM  of  EctueatlGn  is  desirous  of  ascertsin- 
ing  whsthsp  or  not  it  can  legally  ssnd  Its  aon-clvll  serviee 
payrolls  directly  to  Uia  Conixollar  of  th«  City  and  Gotmty  of 
S&a  i";  anelseo  lor  pay»«£it  «ltl->.out  prssantatloa  to  the  Soard  of 
^uparTlsors  or  to  th*   Civil  Ssrvie*  Cceflmisslon. 

"In  a  rseant  opinion  which  you  rondered  to  ths  Board  of  ^uparvisors 
under  date  of  ^s^rob  10«  1941»  /ou  stated  tt)at  the  only  purpose  of 
presenting  the  sslery  ordinance  to  the  Board  of  SupSi visors  was  for 
the  convenience  of  the  Controller  and  of  the  Civil  Service  C^BRiesion 
for  checking  payrolls. 

"If  it  is  leeal*  we  desire  to  send  our  salary  schedule,  adapted  ^  the 
Board  of  i:^ue?ition  by  duly  authcileed  resolution,  to  the  Controller, 
whleb  will  provide  him  with  a  definite  check  ior  the  payisent  of  month- 
ly payrolls*  In  this  connection  >our  attention  is  respectfully  called 
to  Section  loO  of  the  Charter  of  the  <^ity  and  County  of  Sen  F.  ancisco* 
which  provides  la  part  as  follows t 

"fhe  claims,  bills  or  payrolls,  hereinafter 
designated  as  payrolls,  for  sel&ries,  wa^es 
or  cesspensatlon  lor  personal  services  of  all 
officers,  assistants  and  esiployees  of  every 
class  or  description,  without  regard  to  the 
name  or  title  by  which  they  are  known,  for 
each,  departjaent  or  office  of  tl^e  city  and 
county  shftll  be  ti  ans^T.ltted  to  tlie  civil  ser* 
vice  e<»Baii8Sion  before  presentation  to  the 
controller*  '-  *f  *•'' 


b 


^In  your  opinlcm  of  March  IC,  1941,  to  the  Board  of  Supervleor*,  you 
qvuoted  Iroa  the  case  of  L^niiim   vs.  BCAS-D  Cr  .fcDUCAT  OS,  7  Cal.  App*  (24) 
211,  to  the  ef/eet  that  £»ection  7  of  the  Charter  which  deals  with 
resideatial  requirements,  is  not  applicable  to  the  employees  of  the 
echool  diatriot  by  virtue  of  t{H»  fact  that  said  section  of  the  Oxarter 
specifically  tefers  to  *city  and  county  employees*  and  i&aJces  no  mentictt 
•f  the  school  district*   It  thus  appears  to  us  that  the  ssu&e  reasoning 
would  be  applicable  to  that  revision  of  Section  150  of  the  Charter 
dealing  with  the  presentation  of  payrolls  to  the  Civil  Service  Coraaisaioi] 


*^'^m   hav*  also  Just  adopted  oar  salary  schttdules  for  tha  sohool  year 
1941«194&  sad  it  is  our  ▼!•«  that  tha  non-elvll  sarvice  salary  sehad- 
ola  loay  ba  dXraatly  traiumittad  to  tha  Controller  togak^^ar  with  tha 
rasoluti^i  adopting  tha  aaata* 

"In  eoneluaion*  wa  raspec tfully  raquest  your  opinion  as  to  vhather 
or  not  wa  can  present  our  ncm-eivil  aerviea  sAlary  sehedula  and  sub- 
aaquant  pay  rolls  directly  to  tha  Controller  for  payntant  without  ttva 
intaz*eediary  stapa  of  presentation  to  either  tha  Board  of  Suj^rviaora 
or  to  the  Civil  SerTlca  Cwiaiission." 


0  P  I  »  I  2  I 

I  have  examined  all  of  tha  pertinent  provialoas  of  tlie 
Charter  and  thara  is  no  doubt  that  &nere  is  no  la^^al  necaasity  for 
prior  approval  b^   aither  tha  Civil  Servioa  Goamission  or  tha  Board  of 
Supervisor*  of  the  non*eivll  servioa  salary  sehedula  and  pay-rolls* 
prior  to  payment  by  the  Controller.  All  tiiat  is  necessary  is  to  trana- 
mit  directly  to  the  Controller  the  said  salary  sehadula,  to^^ether  with 
tha  Board  of  kdueation  he solution  adopting  tha  san*« 


liaspeetfully  sulxsittada 


BOAIID  OP  SmC AT lOM 


3266 


SUBJI.CTS   Taxatlm  -  Statu*  of  personal  property 
ownad  by  foreign  ocnsula. 

Dear  Sir: 

^«  ara  in  raoalpt  of  your  request  for  an  opinion  &• 
followat 

**!  would  appreeiaw  aa  opinion  from  yoa  as  to  the  taj(.able 
status  of  property  owned  by  varlens  eonsuls*  attaclias*  and 
•aiployees  in  consular  officers. 

*I  an  attaohing  eopiea  of  l£>tterB  froa  the  British  Consul 
Oeneral,  Consul  General  of  Franoe»  Trede  Connlsslon^^^r  of 
franee»  Chancellor  of  the  German  Consulete*  Secretary  to 
the  derasn  <^onsul  General,  a  clerk  in  the  office  of  the 
German  Consulate  General,  Hepresentative  of  the  National 
Coffee  i>epart»ent  of  i^rasil,  and  Consuls  Qenersl  of  Belr.ium, 
Denmark,  Bolivia,  Netherlands,  and  Italy,  these  letters 
all  clalsi  exeffiptlon  because  of  enploysent  by  a  foreign 
goYemstent* 

"«e  are  in  receipt  ef  a  letter  frea  Secretary  of  State 
Cerdell  Hull,  iorwarded  to  this  office  by  the  Governor  of 
Galifornia,  in  xhieh  were  enclosed  tii«  alteeiied  memoranda 
on  rijr;bts  and  privileges  enjoyed  by  foreign  diplottatie 

representatives  in  the  United  States.   X  aai  enoXosing  a 
copy  of  the  letter  froa  Mr.  ilull  transmitting  this  inforaui* 
tion.* 

£  i  ii 1  £  H 

AlUiOugh  general  consuls,  consuls  and  consul^^r  agents  are 
designated  enerally  as  coiamftreial  agents  of  the  country  which  ttey 
represent,  and  hence,  are  not  entitled  to  all  the  privileges  and  l^un* 
itles  accorded  to  anbassadora,  yet  they  are  entitled  certain  privileges, 
one  of  Which  is  ireedoa  froaa  personal  taxation  under  certain  ccnditlons. 

This  is  specifically  provided  for  in  the  various  treaties 
between  the  United  States  and  the  various  foreign  goveimments.  Hence, 
we  will  have  to  deal  wit)^  each  representative,  mentioned  in  toe  above 
request,  separately. 

Several  of  the  letters  attached  to  yotur  request  are  froa 
South  AAeriean  eoxmtrles,  all  of  which  are  provided  for  In  tho  Fan 
Amerioan  Consular  Convention  of  February  S3,  1928,  which  was  ratified 
by  the  United  States  Senate  in  193S.  Article  80,  thereof  provides  as 
fellows t 

^'Consular  agents  or  eaiployees  of  the  eonsulato  who  are 
nationals  of  the  state  appointing  them,  not  engaged  in 
business  with  purposes  oi  gain  in  a  state  where  they  per* 
lorm  their  functions  shall  be  exeapt  iron  all  national, 
state,  provincial  or   municipal  taxes  upcai  their  person 


or  property.  Axcspt  such  t«x*a  ae  may  apply  to  r«al  aatetOf 
locatad  in  th«  st^tc  where  discharging  thalr  duties,  or  to 
the  proceeds  ol  the  same*   Consular  af'cnts  or  ert^^loyees  vho 
are  aatioaaXa  of  the  state  they  represent  are  exempt  freai 
taxes  on  the  a« lar lea, honor ariuoas  or  wages  vhich  ttey  reeelY* 
la  return  for  their  consular  services. ** 

Article  22   of  said  Convention  provides  as  follows t 

"Consuls  en^rged  in  haalness  or  exercising  other  functions 
ap«Lrt  froa  those  pertaining  to  their  consular  duties  are 
subject  to  local  Jurlsdletlon  In  all  activities  not  pertaia- 
ing  to  consulKr  service." 

The  following  countries  are  signatories  of  this  Conventloat 
Peru.  Uruguay.  Panama.  h<cuador.  i^exico.  Salvador.  (Guatemala,  lliearagus^ 
Bolivia.  Venexuela.  Coluabia.  Honduras.  Costa  Rico.  Chile.  Braail. 
Argentina.  Paraguay.  Haiti,  l^^nincan  Republic.  United  Statea  and  Cuba. 

The  Oeman  Consul's  rlfhts  and  privileges  are  provided  for 
in  the  treaty  of  t>ecember  B.  1923.  Article  19.  the  e of.  is  practically 
the  sai&e  as  Article  20  quoted  above,  but  providea  in  addition  that  real 
property  beloaglng  to  the  forei^  government  and  used  exclusively  for 
gevemnental  purposea  shall  be  exempt  fr<»  taxes  except  for  services  and 
improvements • 

The  rights  of  the  eter  consular  agents  listed  in  the  above 
request  are  the  saae  as  those  provided  in  the  sections  of  tiie  Pan 
Aaerican  Convention  quoted  above  and  sre  provided  in  the  following  doeu- 
■ents  t 

France  -  Article  2  of  the  Consular  Convention  with  France 

of  February  23.  1353. 
EielgiucB-  Article  3  of  the  Convention  of  Inarch  9.  1880. 
Italy  •  Article  5  of  the  Convention  wltli  Hingdosi  ef  Italy 

May  la.  1378. 
Betherlands  -  Convention  of  Ma/  £3.  1378. 

Aa  to  the  consular  rights  of  the  representatives  of  Great 
Britain.  I  was  unable  to  find  a  speeifle  provision  in  the  numerous  conven- 
tions and  tzeatiea  existing  between  the  United  States  and  that  country* 
However,  there  ai«  several  provisiona  in  the  various  treaties  providing 
that  that  country  and  its  representatives  shall  receive  the  same  consider* 
ation  tis  the  moat  favored  notion.   Hence.it  is  obvious  that  the  saae 
consideration  extended  to  the  other  countries  should  be  extended  to  the 
repxesentatives  of  the  Drltish  Governnent. 

Therefore,  you  are  advised  t'mt  the  general  consuls,  consuls, 
consular  agents  and  employees  of  foreitrn  countries  are  exempt  from 
personal  roperty  taxation  by  the  City  and  County,  where  said  consuls  are 
nationals  of  the  countries  which  t^ioy  represent  and  are  not  en^a^ed  in 
trade  for  profits  in  this  country* 

Due  to  the  constantly  changing  situation  in  Europe  it  will 


-2- 


be  noe  ss&rj  In  eaeh  instance  to  <i«termia«  whether  the  <3ovem^6nt  of 
th«  United  Stittee  reeognizes  e  pfirtioul&r  consul  as  being  the  ofrieial 
representative  of  the  country  whioh  he  elsists   to  serve. 


fiespeotfully  stihtnitted* 


CITY  ATTOaKEy 


ffot     Russell  Wolden 
Assessor* 


3267 


May  20*  1941 • 


Subject:       Federal  and  St»t«  'fax  Juiwiui  Agalxist  Cltjr  Eiaploy«««, 

Paar  Slrt 

I  am  In  receipt  of  your  rac^uaat  tor   an  opinion  concern- 
ing claiaa  of  tKa  f^tate  Frcuictiiae  Tax  CtKamlaaionerj*  tiie  Collec* 
tor  of  Internal  hevenua  end  a  Jiadgaent  creditor  R^ainet  tha 
aalary  of  Police  Bargeant  ilarold  a.  Sartrari, 

You  quaation  tha  rigbt  of  tha  federal  ^overncient  to 
levy  on  city  and  county  funda  due  ae  accrued  aalary  to  an  em- 
ployee of  the  »unloipallty«  wheUier  tiric  federal  t^overntsent 
should  iiave  followed  Uim   provialona  of  bectlon  710  of  tii«  Coda 
of  Civil  Procedure  In  collecting  ite  claim  for  taxes  from  euch 
funds,  tix9   priority  of  state  and  federal  Income  tax  claims,  tuoA 
the  order  of  payaient  of  clalasa  of  the  :^>tftte  1  rar.chise  Tax  Co»- 
ni8aioncr«  the  Collector  of  Internal  heveuue  and  a  Jud^jmant  cred- 
itor when  filed  wiUi  you  In  the  order  n«»ed. 

-  OPI^^IQM  - 
Municipal  I'unde  Subject  to  l>evj« 

X  Bin   of  'the  opinion  tl.at;  municipal  funds  due  as  accrued 
salary  to  a  city  eraployee  may  be  subjected  to  distraint  by  tha 
Collector  of  Internal  Eevenue  to  collect  federal  personal  incoraa 
taxes* 

Procedure  J 

ihe  sunzaary  method  for   t'ne  collection  of  federal  Income 
taxea  provided  In  ^ectlona  1580,   1582  and  1610  of  Subchapter  C 
(l^istralnt)  of  Chapter  23   ( Collect  ions ),  of  ti^e   Internal  nevenue 
Code   (6a  i\  C«  A.«  Title  26), followed  in  this  case,   governs;   and 
is  not  affected  by  state  laws  such  aa  ii»actlon  710  of  the  Coda  of 
Civil  Procediur-e. 

S««»        U.  S.  V*  lMa&  Island  I-rug  Co,    (1W9).   29  F.  Supp.757j 

JBui'uet  V,   Hartal    (1932)   887   U>   S.   105,   77   L.   Ed. 199, 206; 
Tyrrell  v.  Cobbb. of  internal  hevenue   (1^37)  91  F,(2)  500; 
Lyeth  v.   iloey   U938i   59  S.   Ct.   155.   305  U.S.   188; 
Cliff  a  CorpT^v.   u.  fc.    (1939)  103  t.    (2)  77; 
Metropolitan  Life   Ins.  Co.   v.   U.  S.  107  >.(2)  311; 
Kosenberf^  v.   0.  S.    {1955)  269  ij.y.247.199  d.I..206| 
Johnson  v.  Cosaa.of  Internal  hevenua.    (1932)  56  F.(2)58; 
Fldelity-'PSiladelphla  aWst  Co.  v.  CcHaaiisaioner  of 

InterriSi  RevaSIerrr93Tr47"Tr  (^)  Ae.sS: *" 

Eoy  v»  Ccwai as loner  of  Int. revenue,    (1934)   69  F. (2)786; 

Cannon  V.   l^icihols    (1955)   80  i-.    (2)   »32i 

CoBaa.of   Int.Rev^  v.Carey-Read  Co. (1959)  67  S.Ct.495| 

81  L.Ed.   691 
Brucii  v.CoBBaissioner,   300  U.S.368,   67  S.  Ct.   496. 
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I  mm,   therefore,  of  the  opinion  that  the  Collector  of  In- 
ternal Revenue  is  not  required  to  follow  the  procedure  set 
forth  in  said  Section  710. 

Your  attention  is  called  to  the  fact  that  there  la  authority 
to  the  effect  ti^at  issues  of  the  le^^ality  of  the  collection  of 
taxes  can  be  raised  only  by  the  taxpayer  (U.  S«  v.  Cnnfield  (1939) 
29  F.  Supp.  734). 

Priority  of  Federal  and  State  Tajces? 

The  federal  ta^  claiiiied  in  ihis  case  is  not  paramount  to  the 
state  tax,  and  tlie  federal  government  is  not  entitled  to  priority 
In  payment  of  its  claim.   (Exchange  ^at«  bank  of  Spokane  v»  u.  S., 
(1928)  147  wash.  176,  265  ■ .  722  (affirmed  by  the  U,  £.  Supremo 
Court  in  279  U.  S,  80,  49  S.  C,  Rep.  321). 

In  thfl  Instant  case,  tlisre  is  no  record  of  a  federal  tax 
lien  notice  filed  against  IJartram  pursuant  to  Section  3186 
(U.S.C,  Title  25,  Sec.  115)  and  Act  8487  of  Deering*8  General 
lAKS  (Stats.  1923,  p.  1124).   In  any  future  case  involving  the 
question  of  priority  of  federal  and  state  taxes,  regardless  of 
the  priority  of  filing,  I  recommend  that  an  examination  be  made 
of  the  Federal  Tax  Lion  :^otice8  in  the  County  Recorder's  office 
because  questions  of  priority  and  of  lien  for  taxes  are  closely 
related  and  may  arise  in  the  same  case. 

Effect  of  Levies : 

Upon  receipt  of  the  "Order  to  Withhold"  from  the  State  Bank 
Old  I^ranchise  Tax  Coas&lss loner,  the  Controller  was  under  a  duty 
to  withhold  "from  any  payments  of  any  nature"  to  Bertram  the 
snount  claimed  by  the  State  Iranchise  Tax  Commissioner  and  trans- 
mit said  amount  to  him  (Sec.  23  (e)  (2)  of  Personal  Income  Tax 
Act  of  1935,  as  «iended  in  1939).    The  Withhold  Order  relieved 
the  Controller  of  liability  to  pay  ti^e  employee  the  amount  set 
forth  in  the  order.   At  tke  time  of  service  of  the  Collector 
of  Internal  i.evenue  "Notice  of  Levy",  the  amount  then  owing  the 
ttuployee  by  the  city  had  been  reduced  by  the  amount  due  the  state. 
The  rights  of  the  Collector  rise  no  higher  than  those  of  the  tax- 
payer whose  right  to  property  is  sought  to  be  levied  upon  (Karno- 
Smitfa  Co.  V.  Maloney,  112  1  .  (2)  690).   Hence,  the  Collector's 
notice  operated  io  subject  to  levj  only  the  amoimt  d\ie  Bar  tram 
from  the  City  and  Coimty  after  payment  of  the  amount  claimed  by 
the  state;  and   only  ttie  excess  remaining  due  the  employee  after 
payment  of  the  State  and  Federal  Income  Tax  claims  becasie  subject 
to  the  judgment  creditor's  levy  \mder  Section  710  of  the  Code  of 
Civil  Procedure. 


#3. 

Concluaion: 

You  ar«  accordingly  advlaed  that  In  the  Instant 
case,  claltas  should  X)a   recognised  and  paid  in  the  order  of 
filing,  naraelyx   state  Bank  ^c  Franchise  Tax  Comal ss loner 
("Order  to  Withhold"),  Collector  of  Internal  Revenue  {"Notice 
of  Levy"),  and  jud^iment  creditor  (execution  under  Section  710 
of  the  Code  of  Civil  Procedure). 

Respeotftilly  submitted. 


JilQ.  J,    O^'xOOLi. 


City  Attorney. 


To:  The  Controller. 
#12 


\ 


Sub j«et  t 


aentlesMni 


3268 


May  22*   X941. 


Appointnent  of  A<Mlnlstr«tiv«  Advl»er  of  the 
San  IranclBGO  Uziified  Soliool  Cistrict. 


lovst 


I  iua  in  r«c«lpt  of  your  i*«qu»*t  for  an  opinion  as  I'ol- 


E  K  Q  g  E  S  f . 

"7h«  Board  of  Education  at  itis  regular 
noating  of  Txioada^,  liay  20,  1941,  adopted  a 
roaolution  appointing  Irving  u.  breyer  aa 
Adminiatrativa  Advlaar  of  tlie  San  j-rauclaeo 
Unified  r>cliool  piatrlet  purauant  to  section 
&.TA6  of  the  i^chool  Code  of  tha  btate  of  Cal- 
if ornia  at  an  annual  aalery  of  i^d^lOO)  ef- 
fective July  1,  1941.   kt   the  preaent  time 
AT,   iire^er  holda  tiie  eivil  aerviee  poaition 
noted  aa  ]i*iaO  -  Adainiatratlve  Aaaiatant  - 
Board  of  Edxtcatl^a,  which  liA*   a  present  a&l- 
ary  Majiimua  aet  by  Civil  Service  Goinniaaion 
of  1^4,200  per  anman. 

"lie  desire  to  know  whether  or  not  upon 
application,  Mr*  Sreyer  ia  entitled  to  re- 
eeive  a  leave  of  abaence  fvxm  hia  civil  ser- 
vice poaltion  in  order  to  aerve  as  Adsiinis- 
trative  Adviser  purauant  to  the  board  reso« 
lution,  at  a  aalary  of  |>5,100  per  «zmua«" 

0  P  I  ii   I  0  K. 

iiection  &.776  of  the  r^cliool  Code  of  the  State  of  Cal< 
ifomia  waa  a<faied  by  the  Statutea  of  1939,  Clt^apter  180;  it 
reada  aa  followai 


"S.776.   Anything  in  a  city,  eounty,  or 
eity  and  county  charter  to  the  c^ontrary  not* 
wi tha tending,  when  the  average  daily  attend- 
ance of  any  aehool  die  trie  t,  or  ot   two  or  aaore 
achool  dlstrleta  governed  by  governing  boards 
of  identical  personnel,  ia  40,000  or  more, the 
governing  board  or  boards  of  such  district, 
or  diatrlcta,  may  appoint  an  adainiatratlve 
adviser  and  fix  and  order  paid  his  eoapenaa- 
tion.   The  duties  of  aald  adninlstrative 
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*4vlA«r  aimll  b«  to  ntn&^v  a<i£ai.rii»trfctive  advise  to 
tim  «\it>erlntc3adefit  of  schijols  iui<2  tc  other  orrio«r» 
and  ««aypXoy«ea  of  tl&  ©ci.ool  district,  t^  (Sistrieta, 
such  otli«r  ac.  ..tlve  dutine  ae  ;4iay  bft  eeoi .^ued 

by  tii«  «\ip«ri,.  .   -w  of  soaools  and  tii«  iiovemli!^ 

board,  csp  boartiii,   wi   ti^e  district,  feiid  to  aasist  the 
lagai  counaal  of  th&  district,  or  distriete,  la  tii« 
pr»paratior>  sad  Of«.duct  of  soixooX  district  lititiatioo, 
Tim  said  9j^2}layec  mxst  htve  b©eii  adirJLtted  to  praetlca 
law  la  tha  ivtata  of  Galifarnia,   aiid  si.all  not  b«  ra» 
quirad  to  raiva  any  co  tifieation  quaiificfttions, 
Saaii  «%ploya«  a^.aXl  b«  ©jaployad  under  the  ej^.ie  d©ndl« 
tiona  for  CBAployaent  as  sat  forth  in  soction  5,500 
of  tiia  Sc  ool  ttod«,       (^ddad  by  Stats.  185©,  Gimpm  ISO.)* 

Under  this  mmotlim  ol    t?  a  law  tlare  is  na  qiaeatlfjn 
whateoawer  that  txi«  Board  sf  f;d^acatio«  hns  full  legal  author- 
ity to  appoint  an  adioinistrativo  adviser  at  wJiatavar  eo  -oen- 
aation  fc.ey  sae  fit  &n<X  not  subject  to  any  e.iartar  reptrlc- 
tioaa. 

Geetion  155  of  t:;©  C  iart«r  of  Urn  Qlty  aisd  Qouaty 
of  San  ^artclaao  re&da  in  part  as  folloisrai 

*  ♦  «  »  «  imd  prJTidad,  furti^ar,   t-  i^t  no  limit 
fiasll  ba  placed  on  a  Ica^a  of  absenca  to 

anabla  an  officer  or  eaiployea  t©  accepL   ,,._  ^tion  to 
a  noyj  civil  serrica  position  in  tl*e  »&ni«  depart  :i«iit 
In  which  ba  liolds  civil  servioa  statue,  or  prunotlon 
to  co-raleted  work  in  anotiiar  depart isont  or  office 
of  t.^.e  city  and  oomty,*' 

^*   .^   ^       ^  *^**  ^^  *^**  ^«>«'«So^a£»  upon  appliofetion  to  tins 
eiyll  Service  Cosiniseion,  said  CosKiisalou  aay  crant  ilr.  srayor 
*     f*"^?.^^  absence  wr.icii,  when  erar.ted,  mxst  be  without  limit 
««  to  tijae,  ar.d,   ftirt.  er,  he  is  loselly  o  itltlf.d  to  accept 
tl^e  position  of  Adr^iinlstretive  Advia«jr  pur»ua?t    to  the  reso« 
Itttlon  of  the  Bq&x^  of  iidiicatlon, 

Hespactfoliy  submitted. 
Tot  BMJP&  of  Ikiua&tlon. 
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aJECTt  Sid*  fop  Milk  mh.^rm   DlBtrlbutor  offers 
Discount  for  Cash* 

4 
cnr  Slrt 

/>•  &r«  in  r«o«lpt  of  your  request  for  an  opinion  as  follows  t 

Hsoently  cisra-Cal  Craaaery  inc.,  a  ttllk  distributor* 
presentad  a  bid  for  a  larga  quantity  of  milk  to  t»a  uaad  by  tfea  City 
and  County  of  San  Frsnciaoo*  for  city  and  county  use.  At  the  time 
of  ffiftkln?  tiie  bid  this  firm  offered  to  grant  a  b%   diseount  for 
quantity,  as  elloeed  by  the  Director  of  Agriculture  of  the  State  of 
Califarnia,  and  in  addition  thereto  a  2^  discount  for  cash,  if  pay 
aient  vers  msde  vithin  25  days* 

A  question  has  arisen  eoneeming  the  ri£:ht  of  this  flna  to  offer 
a  diseount  for  cash,  wLere  the  Director  of  A^^.rieulture  cf  the  State 
of  OsliXomla  ^»   in.die0ted  a  fixed  jslniauim  price  for  milk,  leas  a 
b%   discount*  X  ea  anxious  to  be  advised  whether  a  diseount  lor  cash 
is  lawful* 

£  P  I  H  I  0  I 

Sections  7^  to  72i6*l&,  inclusive,  of  the  Agrlcalttiral  Code 
deal  eitb  the  fixing  of  milk  prices*   Section  736*ld  of  ti-^e  Agrical- 
tural  Code  reads  as  follows: 

•'75€*15.  -ALE  ^^'-    "■'-'■'-■     TI:aH  ESTA&LI^fcfU  rMlOS*  VlStOXIUTS,    HT?^., 
PRr  I  I'Ll-t  s        «  fie  Distributor  shall  sell  to  any  retail 
store,  rosiauranu,  c ortf ectionery  or  other  place  for  consLir&ptlon 
on  ttie  ^rciises,  or  couauaer,  and  no  retail  store,  restaurant, 
confectionery  or  other  place  for  consuaEption  on  the  prerAises, 
shall  purchase  Xroa  any  distributor  or  sell  to  any  ecutsumer  any 
fluid  .T.iUf  or  fluid  ereaa,  or  either  of  thest,  at  leae  than  the 
iirices  as  established  by  the  director  under  the  provisions  of 
this  article,  and  the  use  or  attempted  use  of  any  method,  device, 
or  transaction  whereby  any  distributor  sells  or  offers  to  sell 
to  any  retail  store,  restaurant,  confectionery  or  other  place 
for  eonsu'iption  on  the  premises,  or  consuoer,  or  any  retail  atore, 
reataurant,  confectionery  or  other  place  for  oonsixseptlon  on  tist 
-tBsii&st,    «>ays  or  otXers  to  buy  iroa  any  distributor,  or  sells 
or  offers  to  sell  to  any  conaasier   fluid  nilk  or  fluid  cream,  or 
either,  at  a  price  lea&  tban  that  established  by  the  director 
un  er  tlte  provisions  of  ti  la  article,  whether  by  discoiint,  re- 
bate, free  service,  advertialng  allowance,  lease  of  refrigeration 
L  or  other  equipment,  or  ^ift,  or  ottierwlse  snd  wl^ether  any  such 
r  <^i*«9m^^»  re- ate,  free  sez'V:.ce,  advertising  allowance,  lease  of 
refriteration  or  other  equipment,  or  gift  applies  directly  to 
fluid  milk  or  fluid  cream  or  is  allowed  upon  or  in  connection 
with  the  sale  or  handling  of  axxy  otht^r  eo«B!odity  or  product,  is 
hereby  prohibited*   ihe  director  zoay,  for  t^^e  purpose  of  enatlin^ 
V  Im  to  er^force  the  provisions  of  tris  section,  require  every 
distributor  in  any  autrketln^  area  to  file  with  blm  schedules 
and  any  aBiendments  therete  setting  forth  the  prices  at  which 


••oh  •ueH  diatributor  la  ••lllng  or  oiferlng  to  aall  dalrj  pr&duef 
la  aueb  duirketln^  •r«&«*' 

You  vill  aote  that  thla  aeetion  providea  thet  ther*  shall  b^  no 
dlaoount  In  ootvi«ctlo&  wltii  the  asla  of  s^llk  by  a  diatributor  to  a  eonaua«r« 

Section  755.4  of  th«  Agrloultural  Cod*  dafln«a  a  conaumar  aa  any 
j^raon  who  purc^^aa««  fluid  «r*aa  or  d*lrj  produeta  for  oonauaLptl«:t. 

In  vl««  of  th«  f»ct  that  the  City  and  Count/  Is  uaizw  thla  ir.ilk 
for  its  o%n   purposeSf  I  asa  eonvlrxced  tb&t  the  »ord  "conavuncr  In  tMa  In- 
•taiie^  covera  th*  City  azid  County  of  San  Franelaeo  »h«n  purohaa^a  of  »llk 
ara  aiade. 

It  has  b«*n  auggaat«d  by  Clars»Cal  Creamery  Inc.  that  earned  dla- 
eounta  ere  allowable  In  vle«  of  the  provialona  of  Section  736.5  of  the 
At.X'i Cultural  Code,  whieh  provide  that  any  atablllaetlon  and  aarketing  plan 
•hall  contain  the  follovlng  provlalonat 

••>•    i^    (a)  .'nfair  praetleea.   rrofiaiona  for  prohibiting 
diatributora  iroa  engaging  in  the  unfelr  practices  herein- 
after aet  forth: 

*'(1)  the  pm^jntnt,   allovanee  or  ^eeeptanee  of  aeoret  rebatea, 
aecret  fund«»  or  uneernec  dlacouata  by  any  peraon»  whether 
In  the  rorm  of  akoney  or  otherwise.' 

I  do  not  believe  that  the  te2%  "oneamed  diaeounta"  isentioned  In 
thla  aeotlon  b&a  to  do  with  dlacoanta  for  eaah.  It  ajparantly  eovera  dla- 
•ounta  for  qaentitj.   Sections  733.5  and  756.13  must  be  r^ad  together*  and 
•ben  read  together  only  one  eonclusloa  can  be  reached  and  ti'.at  la  tl^iat  the 
Leglal&ture  intended  that  there  should  be  ne  iudlreot  or  iz^cldental  dla- 
eounta  -  that  is,  dlacounta  not  having  to  do  with  the  actual  aale  of  isllk* 

JL  discount  for  eaah  would  be  an  allownnee  incidental  to  the  aele 
ef  milk  and  would  Ixave  the  eifeet  of  providing  a  red\2ced  .^rice  'o^   the  use 
ef  a  discount.   It  is  eloRfintary  that  one  cannot  do  indirectly  sfhat  la  not 
per«itled  to  be  G:,n*   directly,   onaer  tbeae  cireuisstances  X  am  ol  tl^e  opin- 
ion that  the  ^xtlniisaia  price  estsbllaixed  by  the  l^lrecter  of  Ai^rlculture,  less 
the  discount  for  quantity*  is  the  lowest  price  for  which  tallk  may  be  pur- 
•2->fc8cd  by  the  City  and  County  of  San  Francisco* 

Therefore,  In  aceepting  or  rejecting  the  bid  of  Clsra-Cal  Cre&isery 
Inc.  >ou  must  elli&lnate  fz^on  consider&tioa  the  eash  diacount  In  irtaiclng  the 
award. 

(See  opinion  of  City  Attorney  -  Hay  27,  1959.) 

Hespeetfully  subnitted. 

'  elf     AffMtffc^ 

Purchaser  of  Supplies 
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SUBJX07t     Sight  of  tii«  Assessor  to 

Su^pe«tw  pttx^ons  and  reeords* 


Do&r  Sir I 

fhlfi  off ie«  1«  in  r«o«ipt  of  your  inquest  for  a^ 
opinion  settln£  forth  th«  povier  of  tn«  AsBoasor  to  avibpoerm. 
vitneeees  An£  roeords  aa  a  necoseftrj  eonoos^itarit  to  t]:]« 
p<mttv  to  &<$•«£  pro^:ert7»  and  zh»  proeadure  by  wULeh  sueh 
right  aay  be  exorclBed* 

7ln»  basic  rigiit  to  afieosa  and  tax  pro|>«rt7  is  o&&m 
tainad  in  ArtXola  Xlll^  Sootivm  8  of  tha  Comjititution  of 
Ceilifomia* 

**Bao,  3«     TIM  LegisXatura  aimll  by  lav  raq-uira 
aeeh  taxpayer  in  tnis  atata  to  «ftka  atid  dalivar  to 
the  County  Aosaesor,  atmiu^llyi,  a  atcttemsni,   isx^»r 
oath.,   settiriti  forth  specifically  all  tua  raal  and 
parsoiial  jjrop^rty  o»nefi  by  sueh  taxpayer,   or  in  hin 
poasasslony  or  ur^ar  hia  c;;titrol,  at  tvelva  o*oXoek 
SMdri^ian,  on  the  first  ^Souday  of  March." 

f^orauant  to  this  right  tha  Itei^ialatura  ints  a»acte4 
tho  Bevenua  and  Tajuition  Coda,  ti^a  partinant  portions  of  w^ileh 
ara  aa  follows t 

"Section  441,     1>uty  to  f ila  grogarty  atntaatent  > 

IMX'-.  -eutap'  dftta»       Lvary  pors^m  shall 

tiia  «i»aaoi»»or  k««ww«i«ii  noon  on  tha  first  :.!oi-.d&y  in  ^pj^oh 
and  5  p«m.  on  tl^e  Inst  Monday  in  Jvtamf  annually,  azid 
vltMn  sueh  ti<^  £>.a  t^^  a«a«saor  may  &ppoi:;t.       At 
any  tis^,  aa  raqulrad  by  tho  aasaaaor  for  assasfrniont 
purposas,  arory  p«raon  «r*all  fuwiish  infor^mticm  or 
raoorda  for  axai}d.$mtl<;n«'* 

•Se©tic«Q  4M.       SfBsmi     Baufcairiation  in  raspact  of 
atataiaantst     f^aca  for  appe«rfenc.a,       Tho  aasaasor  mfcy 
subpftoa  and  axasina  nny  pare  on  in  relation  toi 

(a)  any  atateittent  furniehad  hia,  or 

(b)  any  statamant  dlscloaint^  property  assessable 
in  his  county  timt  nay  be  stored  with,  posaeasad,  <»• 
eon  trolled  by  tha  p€^raon« 


•H*  afcy  do  tiiiii   In  eny  county  iSNMNI  t5ie  p«rs<Ki 
sfty  b9  founds  but  s^.AIl  not  r«qulr«  tim  person  to 
aj^;»ar  before  him  in  any  otner  county  tlmn  timt  la 
vhleh  thft  aubp«n&  is  soirved." 

Seetion  454  clearly  glvee  tli*  Assessor  the  r  Ight  to 
subpoena  end  esutmiiM  «ny  person  In  reletlMi  to  e  property 
steterjsnt  m\d,   sinee  Section  441  by  iMuwJetory  langiiage  requii^a 
saeh  person  to  produce  "InTorraetion  or  reoorde  for  examine* 
ti<m",  it  is   obvious  that  tixe  Assessor  suiy  svibpoeaa  &ny  pers<Hx 
In  relation  to  any  etatenent  dieclosir^s  property  assessable 
la  his  ©ounty  and  saa,   require  any  ;>er8on  to  protlxice  uny  i»ecord 
neeeeeary  to  assist   in  sueh  assessaent. 

This  poerer  to  subpoena  reeorda  is  furtiier  iiiullcated 
by  the  provisions   ot  tne  Code  of  Civil   Procet'iire,    Section  1085 
of  vnloh  provides  as  follower 

"Sec.  1985 •       Subp<MM»  »  Duoee  Tec  ;  „        Tie 
process  by  wi.ieii  tl^e'  st'te'mience  -31'  'fi  witiieea  is 
required  is  the  8ubp(o}ena.        It  Is  a  vrit  or 
order  directed  to  a  person  ar.d  rcfmirinij  his 
attendance  at  a  particul«T  tlJ$»  «.nd  place  to 
testify  as  a  witness*        It  xaBy  Also  require  Ma 
to  bring  with  rtjgt  ai^  books ,  documents »   or  other 
things  tmder  his  c-^ntrol  «  .Icli  ;.e  is  bound  by  law 
to  produce  in  evidence," 

Section  1936»  SubdivialoTi  3,   contains  the  following 
j^ovisiones 

^3«       ^  require  attendance  out  of  coux*t,   in 
eases  not  provided  for  In  suhdivleion  one,  before  a 
judge,   justice,   or  other  officer  a  jthorised  to  acUain- 
later  Mtthe  or  take  testimony  in  any  riatter  under  the 
laws  of  this  statd,   it  is   issued  by  tJrie   jud| :e,   justice, 
ca^  other  officer  before  wmob  tr»e  attendance   is  required*" 

Section  454  of  tiJB  iieven\M  and  taxation  Code,  supra, 
:aAke8  t;.e  Aasessor  an  "officer  authorised  to  take  testloica^'' 
under  tl^e  laws  of  this  St6te»   and  autnorisee  him  to   iestie  a 
siibpoena*       Code  of  Civil  Frooed^ure  Section  1985,   supr«., 
defines  "subpoezia"  as  a  process  by  Wtloh  the  attendance  of 
a  witiMss  is  required  at  a  particuier  tine  tind  place  and 
further  provides  ti^t  it  laay  ai«o  rttttire  hi»  to  brln.    with 
hla  any  booica,  x^cirde,  doous'wnts  or  stiver  tiiiii^s  under  iila 
con&rol  which  ::>•  is  bououl  by  law  to  produce. 

These  sections  leave  no  doubt  tii&t  tue  right  to 
subpoena  a  person  includes  tljas  rl^^t  to  subpoena  neeessary 
records  wiUch  are  required  to  be  fumislied  under  Section  441 


of  ttm  R9V9nvm  ttnA  TcoAtlon  Q&UMf  supra* 

fbls  eonfiXuaion  i«  fartii«r  supported  by  th«  intex^ 
pretation  of  aiasilc-r  sttituos  in  th«  v  eourte  t 

the  ilnited  states •        In  llie  o«8«  of  _^  .^  *•   '^''  ,    ,  .  .4-* 

52  F«d«   {2n4}  a^t  pa^  644,   the  eourt  sT^tVa  as  faXlo&si  ^ 

"T:^  1»  testix^tonltil  tiuty  to  attend  and  dlaelos* 
applies  equftliy  to  the  pro&kxetion  c/f  docusaents; 
&i^  ths  proosss  for  dQC-\£mnta  will  be  Ix^lled  wiiAre^ver 
testl>a«nl&l  Cvi-npylsion  In  genei*»l  la  pre&loatod  by  a 
statute*       »i^^3iar»  on  Evidence,  Use*  Sli^S,  ^^nd  note." 

See,  alset     _  l^U.li  CO,  v«  I^UI^LilCK^ 

»       ■  ■  -L  • 

Tisti  qw»»%l<m  of  tfse  oorstitutlcsualitj  of  t£ee  statutes 
perKilttlng  t»e  iaeuaaoe  of  subpoen&e  requirln,;  persons  to 
appear  arid  i>roduc«  re«s>rda  In  projaer  le£;al  ps»oceedIii,:iB  ii&e  been 
so  unlvera&lX^  upheld  as  to  need  no  oitation  of  autl^rity* 

One  f  ortli^or  probloji  le  presented  by  the  above 
request  and  tl^iat  is  as  to  vtiM  suould  serve  sueh  a  subpoeim. 
"iJo^  of  Civil  Frdoedure  3eetlau  1337  provides  as  foliowsi 

*sec»  1087#       Service,  •  T£u»  service  of  e  sta>» 
poena  la  sjade  by  attowiaL;  i'liO  ariginal  and  deiiveriiig 
a  oopy^  or  a   tio^t  eoutaiain^  its  substmioe,  to  ti%e 
vitness  personally,   i^lviiiti  o**  offorin.r,  to  hiij^  at  the 
•«BMR  tiaie,   if  dsj  landed  by  hisi,  the  fe&a  to  which  i» 
is  entitled  for  travel  to  and  from  tite  pl&ce  deslg* 
nated^  and  <m»  day*s  attendance  there.       Ttim  service 
vmxBt  be  iuade  so  as  to  allow  the  witness  a  reasorisble 
timm  for  pxwparation  and  travel  to  the  plii.ce  of  attend- 
ance.      S'och  service  w&y  be  aade  by  any  perflon." 

thBV%tor»,  you  are^advised  ttist  you  ',ave  the  power 
to  subpoena  persona  and  reoords  when  ndoessary  for  fissesss^nt 

purposes  snd  aucii  sobpoena  laay  tear\edby  any  f^erBon  in  your 
offioe. 

ivespectf'ijilly  subait  ted, 

mt  m^^msi: 

So  - 

Tarn  Assesses'. 


#11 
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.run©   3,   1942. 


S;JlW5.CTf     la  tljt  fllin-  of  a  Cl&ln  neeeBfKS^ 
w::«r«  one  l)«p«tpti?Si©nt  of  t;i«  city 
OtnrAinmoat  iiae  e.  Glmia  ftgai-nst 

©•AT  Sirt 

*a  foil  w    **  *^***  ^^  t»ec«iat  or  yoiip  r«qtio«t  for  an  opinion 

-     «  "^a^osefi  n«d  ft  eapY  af  jay  lattar  to  UerQld 
^.  8oyd,  Co:  tpoUttr,   tn  tii»  a»tt«r  of  el«is«  of  tl« 

^&n  Fr&nc^aco  i-ir«  r>opart;';8nt  ag&lnet  tho  MxmicipiLl 
Kallwcy,  wi-loii  ;tr.  'rii«>«.  Joiinaon  of  th«  fUilwey  £»« 
t&icen  »xc«ptlon«  to  \>«ft*iU6«  of  th«  feet  thrt  tlU 
Fire  l^partaent  did  not  file  th«  clElm  within  sixty 
aay«.       1  &m  also  eiiclouin^  copy  of  dp,  ^oyd'a  reriy 
tc»  m  la  Which  tm  aurga«t8  thfet   i  et»JBmmlcfet«  with 
you  in  th.ia  ro^jard. 

^Kindly  advisa  what  tb«  afcatua  1«  r«l«tlv«  to 
tiiia  typa  of  eiala  wixlch  U  enly  aa  Intordopartmantal 
axeiAni;©  &t  Its  b«»t*"  ^t.*^  w.u»uvim. 


r^,.    i«         S«cti«n  37  of  ti^a  C^^iartap  provides  tiist  sll  cXalaa 
for  da.^^©8  aijainst  th»  City  a*2^  County  of  ^un  Frar.c^eeo 
auat  b«  praaantaa  to  ti^a  Controllar  «itlilix  aixty  days  but 

tm  claim  bcix;^;  tr.ade  a^a.^.^t  the  City  mai  Cour.ty  Xn  ti.ie  caaa. 

Ho  deparfeaant  of  tiaa  alty  sovansaent  l^a  an  antltv 
8apar*.ta  an^  dla<»l«et  tr^m  ti.a  city  .?nd  Cour^ty  o?  cS         ^ 
FTiUic^sao.       Ti^y  ere  or^y  tha  contponant.  parta  of  t:  a  otia 
S«!r^  corporation.       fharafora,   ^j  interdapart.;«r.^ 
^fH7"i"^S"c^.r  '^  '^"'™'  '^  '^^*'  P-vi.l.n«   Of 

Vary  truly  youra. 


To  « 

Dlraotor,  ijuraau  of 

rwllaquant  liavenua  Collaatlon. 


3272 


J^i«  4,   li)41. 


SQBJI.C?!     Hlsht  of  Civil  Herviee  Cowaiftaicstar 
to  corvtinue  to  hold  vfi'ica  mtt«r 
boing  Ciilled  to  &uty  63  a  >«avfil 
«irrio«r  \uid«r  tlM  urilt«d.  States 
&ov«i'nsMint«i 


This  offlea  is  In  raealpt  of  «  r*qu»st  fer  tun 
opinion  fts  folldwat 

"Dr.  Trcward  ^,  KcKiijlay,  a  .'3«>-6>er  of  tha  Civil 
&«rvica  Cc»»uis«lQa»  L&s  b«ea  cullad  to  active  duty 
as  an  officer  i;i  tha  United  States  liavy. 

*I  a£»  arucious  to  be  advised  coiiaamii'c  ^ri^et^^r 
ti4.«  fiSa  tlat  affeot  of  v&eati  ^  tli»     f flea  of  l^« 
^Kijniey  as  a  ffloasfcer  uf  tae  Civil  Cervic©  uojaiiasioti 
«p  wli«ta«r  t.'i.e  wivil  Service  Go-*i  dasi-'m  eUail  grfcnt 
2^»  MeEiiiley  &  leave  of  absence. ** 


SaetioQ  1&3  of  ti^e  3&u  f^ancisoo  •J.^&rter  provides, 
in  part,  as  folltnrss 

^^fesi^ever  any  officer  or  employee  of  fcis©  City 
asA  Coi«ftty  of  &aia  FTfe-riclBCO,   or  finy  uneertlficsted 
officer  or  oaplo/ije  of  tive  Uuif led.  £»oiiOol  l/istrict 
of  said  Oity  and  Couaty,   Inciudtxifi  is^vsons  under 
prol>«itiOfiary  appoijitEwnt,   ar  tiny  jwrson  havlcg  rank 
or  pl&ee  on  any  civil  service  liet  of  elif^lbles  for 
appointaont  to  any  poaitioii  unaar  tiie  governisetit 
of  said  Oity  fand  wiouuty,   or  to  any  tmo«^rtifisated 
position  under  said  Unified  ScLool  District »   snail 
by  order  of   the  Oovernaent  of  t.-e   iinited  i tutes  or 
by  lawfxil  order  of  any  of  its  departniovts  or  officers, 
or  by  lawfol  order  of  trie  ;5t<ite  of  California,  or  any 
of  its  departments   or    if  fleers,  be  directed  in  tiiae 
of  peace,  to  areport  for  service  or  trainiiie  in  toiy 
branch  of  the  siilltary  or  riaval  forcv  a  cf  trie   united 
States,  or  in  tixe  ^atioival  Gu&rd  of  Oallfonnla,  and 
aiMU.1  be  inducted  into  said  s<»rvloe,   or  into  any 
service  for  imtional  defexise  or  prepar«>dness,  or  mii^ 
In  time  of  peace,  in  resporise  to  any  call  froia  tlm 
Federal  or  State  (^ovej^nja^nts  to  enlist  for  service 


or  tr«ining  in  any  braaob  of  th«  adlltary  op 
BAvaJ>  forces  of  the  united  ^tatee,  or  in  the 
Matloiml  auiurd  of  Calif omia»  shall  so  enlist, 
•aid  officer  or   «Bsple]r<M  shall  be  entitled  to 
a  leave  of  aj^aenee  f ron  hla  oi'flce  or  pas  it  ion 
during 'the  tiise  of  hia  enlistment  or  service 
and  for  a  period  of  three  sionths  after  the  ex- 
piration tiiereof  •" 

H'he  portion  of  inaction  IbS  hereinbefore  quoted  covers 
a  sitvuktion  such  as  that  involving  Dr«  aicKinlej.   lie  is  there- 
fore entitled  to  a  leave  of  absence  fro»  office  as  Civil  Ser- 
vice C<»aaissioner«  provided  that  the  o:.arter  provision  is  con- 
stitutional.   Dr.  hcK.ialey»8  application  for  loave  of  aasence 
was  toade  prior  to  his  being  oalled  into  active  service*   Any 
application  for  leave  made  by  hln  aiust  be  grctiit4Mi  forthwith. 

I'he  cliarter  provision  leaves  no  room  for  the  exercise 
of  dl&cretion  on  tir;e  part  of  the  Oivil  Service  t(^imission» 

It  has  been  suggeeted  that  the  charter  proviaion  afore- 
said is  unconstitutional  because  of  the  provisions  of  flection 
80*  Article  IV  of  the  Constitution  of  the  Ltate  of  CtL  ifor.<la, 
i^bdoh  section  reads  as  follows  t 

"i^ec.  20«     No  person  holding;  any  lucra- 
tive office  under  the  United  states*  or  any 
other  power,  siiall  be  eligible  to  any  civil  of- 
fice of  profit  under  this  state;   provided,  that 
officers  in  the  militia^  v^o  receive  no  annual 
salary,  local  officers*  or  postmasters  whose  com- 
pensation does  not  exceed  five  iiurKlred  dollai'^s 
per  ann\api  shall  not  be  dee^'^ed  to  hold  lucrative 
of i ices," 

Your  attention  is  directed  to  t^ie  fact  that  the  con- 
stitutiom-l  provision  deals  only  with  officers  "utuler  this 
state.**   the  office  of  Civil  .Service  Coinnissioner  is  dis- 
tinctly a  local  nunicipal  office  and  is  not  one  under  the  ^tate 
of  Calirornla.   It  is  an  office  under  the  City  and  County  of 
San  i<rau'4cisoo  which  City  and  Co\mty  functions  under  Um  iioam 
rule  provisions  of  the  Constitution.   {£>ee}  Section  6,  Article 
XI,   ^tate  Constitution). 

A  BMMber  of  the  Civil  Service  C^nlasion  cannot,  under 
any  cireurastanees,  be  classified  as  an  officer  uz^er  this  ^>tate, 
particularly  since  the  people  of  the  City  and  County  of  aan 
Francisco  could,  by  aneadnent  to  tiio   Ciiarter,  coapletely  abolish 
this  CiNaaission.   In  this  respect,  a  Civil  service  CcNnaissioner 
is  unlike  the  Sheriff,  UiO  District  Attorney,  the  Reeorder,etc. 
i>uch  officere  are  county  officers  ur^er  the  Ltate  tsovemaaent. 
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m  STATE  vs.  £r;      -^     'j_  184  so.  ax,    v:.©   court 
la«ld  tiifct  the  'omc«  uf  A  L.  Clt/  Attortwy  is  not  an 

offlG«  "undar  tl^ia  «t&to",        ^.,i3  was  an  Al&b«ua«  cfta«  wuer« 
tij*  e*>ri«tltatioriAl   provlaton  arftg   alriilar  to  tint  of  Cftlll'ca'nlA.i 
In  thid  e«.s«,   ait  pA^i*  S13»  trdi  oourt  asldi 

**)ilili&t9ver  «!«•  th«  ?>o«itloii  of  «»gi8t«t«t  city 
att<^»ey  of  the  city  of  airalnghAa  aa^f  b«  celled, 
tt  Is  too  cl*fcr  for  scrz'^ment  thi;t  it  is  not  tn  offle* 
6f  profit  vuKlar  ti.e  sti^to,  within  the  istb&nXne  of  ti3« 
COii  sfeitut  l<m  •  * 

Jn  vi««  of  t^.o  iore,  r.,.     I  r;-,  ..r  t. .;  -v>:...i:ou  tii&t 
it  Is  tb»  duty  of  th«  Civil  i:r..'v:v€  ......    .:.;-:■;.  .-,  ::t 

I^»  Howard  M,   ."c    '■  "     -  .«   :>i    aDsence  until  ^.ig  retaj^n 

fxNxn  t:;«  SJuv&l  at  r.eotlon  153  of  the  Ci^rt^r, 

daallJifj  wit:  :.a  of  looe.1  miiilcipel  officera 

#uo  iaay  tjo    '  f  tii«  United  itttca  wuvoiT^aent 

■undar  tha  don  ax  tier..-?  r-ionti  >;i«d  In  tha  saotioTi,   is  antix^ly 
const  i  tut  i  Glial  • 

V^vy  tr'.ily  yours. 


G^n  Atf^ 


Ta  • 

Sacra tar;. 

Civil  Sorvica  aowrdaeion, 
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I 


^ffi3«  6y   1\>41« 


r«&r  ZlTBt 

I  have  before  ao  yotir  l«ttsr  und«r  date  of  April 
28*  Idily  w^5«r«l«  you  ««t  forth  %ue  rollx^;iu^  fnota  aa  tlaiy 
ai^p^ar  <m  U^  rveorda  of  your  Gts^Kaisslant 

1.  Jolm  P.  :ilin  «&s  £;rarited  a  ldfiT«  0^ 
»b8eno0«  without  pay,  <             .v«  Jmw  2^»  1038*       (HInut«s 
of  Augast  4,  1^38* }      (7::id  ten's  uf  ti^e  loa-^o  Is  not  8t(gt«<i 
•ad  therefore  I  take  it,   it  va«  fcr  &n  indafixiite  period* } 

2.  Jorja  ?•  MelAughXin  resigxied  fro£i  t^  ?Ark 
•errlee  on  Au^st  X,  1933.        (lUmztes  of  Augiist  4«  1956*} 

3«       A  letter  frova.  tiM  Hetireaent  Dor 
tbfit  tt^  aoeuisalftted  eorii^ributlot^a  of  John  F* 
were  refvsuSed  to  hia  on  July  31,  1938  • 

4»       A  re  under  dste  of  April  24,   lv41, 

•  Igiad  by   Jobn  JP.  _    iln  and  ftddreaaed  to  t  he  iioerd  of 

Park  Co^ilsaioxt^re  asking  leave  to  withdraw  his  reeig^iaticm 
and  tl^t  hie  leare  of  absence  be  izulef  Initely  extemled. 

Tou  aak  the  folXewing  quest lone t 

!•       liae  tiie  Beard  of  i^ark  Ooe&nieaioriore  tha  authority 
to  permit  Mr*  ^eLaiig^in  to  withdrew  hie  reslgnati^i  of  August 
1,  IdSat 

2,       lias  the  tk>&XHi  ;>f  Park  CQatsilseion&r  the  authority 
to  relieve  Mr,   .;eL*iiijhJiri  of  the  legal  effeet  of  his  resigna- 
tion and  to  {jrant  hhsi  ti;o  relief  applied  fox^ 

At  tl-s9  tlBM  Mr*  lieLaufShlin,  aeoording  to  the  i^lnates 
ef  your  '-.on,  resi^ied  fro;.t  ti^e  park  eerYioe  the  eiaployeee 

of  that  uc,,^      :eiit  were  uot  subject  to  t  ne  Civil  Service  pro* 
visions  of  ti»  Cliarter.       I)nder  tiie  oliarter  aaiendsser^t  adopted 
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^0.  H97es!l}9r  b,  1940,  ti^ese  omplotyoe*  all  b«co!«»  eubjeot  to 
tlia  Civil  w«r?ic«  provlalojiB  of  t'-«  CheL3rt«r  on  tirvt  firet  day 
of  S«ptej^M5r,  iS41« 

t^i«refor«»  tl^e  first  question  to  dateinaine  is  whether 
9^  nofc  jtKsr  board  Itas  th«  powar  to  reinstata  Ur,  i^GLau>t^-lin  in 
tt^  sarYloe. 

Tou  will  note  from  tlio  exeerpt  taken  f  ram  yoxir 
Hinutes,   that  the  Minutes  do  not  show  tiiat  jomt  2i»o&rd  took  &ny 
aUtflrssative  action  toward  aeoeptitig  the  resiipnation  of  ^tr* 
^aliAu^hlin,       Feasibly  tl^ls  was  not  necessary  for  when  bsx 
emplo;iee  resigns  frcra  an  eiaployaent  the  e.ccoptanee  of  t^ie  res- 
ignation by  tJiS  tmplofer  is  not  necessary  to  B«v€iT  his  oonrie ca- 
tion wlttj.  the  e^jloyiaont.       ♦iior^fore,   ^^ir.   .4cliau^iiilin»e  resig- 
nation is  possibly  as  cot^iplete  as  if  It  iiad  been  formerly 
aeoepted* 

Tou  ma»t  bMUP  In  talnA  ttmt  at  any  tir«  after  tne 
resignation  of  s.^*  MetAtxghlin  beeame  effective  ho  could  ^ve 

been  re-es^lo^Gd  by  ii.e  Park  Cotsmission  a.nd  tiiis  r«s<»«s:^loj£seAt 
wctild  ]b«v«  reinstated  ixlxst  in  hia  position  for  i.e  wsts  not  subject 
to  t  he  Civil  iiervic©  provisions  of  tiie  C^iAJftsr  but  iield  Ms 

position  <mly  at  ti:-.e  pleasure  of  the  £H>ard  of  JrMTk  aacamls^sioruers* 

Tim  us-oal  rule  where  a  Civil  Service  employee  3nii%a6 
is  tl^t  l3A  «an  only  regain  tljit  position  by  ro-appoiutsaont 
tlxeretd  under  t^e  Civil  Service  provisions  of  tiiS  Cimrtar. 
liowever,  even  a  Civil  Service  e3Rplo:;ee  la  perfuiited  to  relinquish 
his  position  aad  Jvave  his  t\mj»  rot\irned  to  tue  elic'ible  list  to 
be  re-certified  »9  l<mQ  as  tl^e  list  Is  in  existence, 

!n'jerefore»   I  am  of  the  opinion  tl^t  yoiUE"  Cos^lesion 
has  ftill  power  to  ro-inatate  Mr*  iilcLatt^^ilin  in  the  position 
whiel^  he  ooet^ied  as  of  Aug-ust  1,  193Q« 

7hls  brin^rs  us  to  the  question!      If  yov;  do  reiiistate 
hia  taax  ycu  furtitsr  extend  his  leave  of  abaence? 

Leaves  of  absence  are  re^.ulated  by  Fiecticm  1S5  of  the 
Charter.       Tv^  provisioxis  of  tais  section  seem  to  li^it  tiya 
duration  of  a  leave,  exoept  in  particular  eiseimstanoes  wiilch 
do  not  exist  in  this  eaae,  to  a  pt^riod  of  six  is-o^ntis,       Z 
tiiink,  however,  tljbt  leaves  greeted  under  this  section  fcpply 
only  to  Oivil  oe^'Vice  eaiplo/eas.       m  a  case  where  art  eraployee 
aay  be  hired  or  dlsmieaed  at  tiiC  pleasure  of  ti  e  appointing 
pciter  tl^re  is  no  reason  for  lixoitin^,  t:^  i^^eriod  of  a  leave 
of  absence. 
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I  Ksk  th«r6foz>«  of  th«  opinion  k>iMt  t  •  ftix  soTtths 
limitation  (lo«s  not  apply  to  u^,  .vicLaUfciJillri  for  «8  jet  ho 
la  not  a  Uivll  Ssrvlc*  «aploya«  and  ir  yo  j  wazit  to  giv«  hlxa 
por^ilssl^i  ta  witbdrftv  hie  r«sisn«tloti  subTaitted  as  of  ^ugust 
1,  19^9  (irid  grtint  hlit  a  X«ftve  fro»v  tliftt  d&te  you  racy  do  to. 
Curing  tii©  lnt«;'Tonino  period  he  i£>uld  b»  look«d  upon  fes  An 
•aploy6«  of  thft  ?MX'\c  Dep&rtmsnt  at)s«nt  on  l«av«» 

This  l—v  eouXd  not,  of  couru9,  ftxtand  for  aorti 
ti.ftn  Bix  raonths  Aft«r  tu«  pfirk  emplo/oos  b«eome  eabj«ot  to 
tf  ClvH  Servloe  provision*  of  tL«  wii»rtor« 

You  ar«  tii&mfiiV9  ftdvised  a«  folXoBvs 

!•       t^ie  Board  of  ?ark  CoBttalssionera  Ias  ti\A 
authority  to  paj^soit  Mr.  SolA'oehlin  to  witi^diraw  Ms  zNiaigx^iicm* 

S.       !Kie  Board  of  Park  C<»?Kai««ioijer»  jiaa  tlia  power 
to  ^pmist  ^»  Mcl*\;sblln  an  Indafinita  loare  of  abisonoe  affeotiva 
at  of  Asuguat  If  103d»  provided  ti«  aa^ne  doaa  not  e?:tor!id  for 
nopa  than  aix  aontha  fron  2eptaiift>ar  i.  ItHl,  tiu>  dt.t«  en  w-ich 
all  parte  aii^loyaaa  will  baooiaa  a\ibj«ct  to  civil  r>«rvio«« 

3«       14:r«   M«Laushlin„   if  reinstiatad  aud  ^&ntad  &  X&m.v» 
of  abaanoa*  eiiould  sMtko  aatisfactory  Rrr-      -     rita  wltl?  tha 
Katira^^rfl;  J^o&rd  to  rastore  his  eararii  wLioii,   accixrdint; 

to  yoxir  latter,  war©  rafiiadad  to  IJLm  ou  j.<x^  61,  Va3Q^ 

Vary  truly  yoora, 

— cT^n^Timm: 


To  tiia  • 

AXi&rd  of  i^ark  Ccig9»i8aion«ra« 

C^piea  to  « 

John  ?•  .**eLaw^iiin 

Olvil  5>«rvlca  ^oi^nlaeimu 
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J\me  6,  1941. 


SUBJECT:   Proposed  Expendltxire  from  Spreckels-Mvirphy 
Special  Deposit  for  Pump  for  Additional 
Unit  to  Sharp  Park  Golf  Course. 

Gentlemen : 

You  have  requested  my  opinion  as  to  whether  a  proposed  ex- 
penditure of  approximately  !|5,000  for  the  pxirpose  of  purchasing 
and  installing  a  pump,  and  the  motor  and  electrical  equipment 
necessary  to  operate  the  same,  would  be  a  proper  charge  against 
the  Spre eke Is -Murphy  Special  Deposit,  also  known  as  the  Sharp 
Bequest  Fund. 

You  state  thatt 

"The  contemplated  new  unit  of  equipment  is, 
of  covirse,  essential  to  the  proper  drainage  of 
the  additional  unit  to  the  present  Sharp  Park 
Golf  Coiirse.    As  the  expenditure  for  the  new 
pumping  eq^llpment  will  probably  be  considered  as 
part  of  the  cost  of  the  original  construction 
work  and  an  integral  part  of  said  new  unit  to  the 
golf  course,  we  assxitne  that  your  Opinion  of  April 
23,  1941,  on  the  subject  'Proposed  Expenditures 
for  Additional  Unit  to  Sharp  Park  Golf  Coxirse' 
will  apply  to  the  contemplated  expendittires  in 
question.    However,  we  should  like  to  have  your 
opinion  approving  this  view  before  proceeding  with 
the  necessary  details. 

In  addition  to  being  essential  to  the  proper 
drainage  of  the  new  unit  to  the  present  golf 
course,  the  ptmip  In  question  is  also  vitally  neces- 
sary for  the  protection  of  the  existing  property 
which  is  endangered  by  flood  conditions  caused  by 
the  excessive  run-off  of  water  from  the  surround- 
ing hills  and  aggravated  by  the  construction  of 
the  new  Ocean  Shore  Highway  through  the  golf 
course  and  the  ssuiding-up  of  the  natviral  outlet 
to  the  ocean. 

The  contemplated  new  unit  pumping  eqtiipment 
will,  of  coui'se,  greatly  eniiance  the  value  of 
land  never  before  used  for  any  special  pxxrpose 
and  will  permanently  improve  the  grounds  in  that 
section  of  Sharp  Park  which  has  been  developed  to 
date," 
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OPINION. 


Under  the  above  statement  of  facts,  said  contemplated 
new  vmlt  of  pvimplng  equipment  would  constitute  an  "Improve- 
ment" witMn  the  definition  of  that  te3?m  quoted  In  my  opinion 
of  April  23,  1941,  on  the  subject  of  "Proposed  Expenditures 
for  Additional  Unit  to  Sharp  Park  Oolf  Course." 

Expenditures  therefor  from  the  Spreckels-Mtirphy  Special 
Deposit  would  come  within  the  condition  limiting  the  use  of 
aaid  fund  to  Items  '*for  the  improvement  of  parks." 

You  are,  accordingly,  advised  that  the  contemplated  ex- 
penditure of  approximately  i|5000.00  for  the  pvirchase  and  in- 
stallation of  a  pump, and  the  motor  and  electrical  equipment 
necessary  to  operate  the  same,  is  a  proper  charge  against  and 
may  he  paid  from  the  Spreckels-Mxirphy  Special  Deposit. 


Respectfully  submitted, 
JNO.  J.  O'TOOLfc; 


City  Attorney, 


To  I  Park  Commission. 
Controller. 
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June  11,  1941. 


SUBJECT:   Should  Fees  Paid  Sheriff  be  Refunded 
In  Event  of  Failxore  to  Serve  Pi'ocess. 

Dear  Sir; 

You  have  transmitted  to  this  office  a  letter  from 
Clayton  H,  Garvey  requesting  refund  of  |)2,20  paid  to  the  sher- 
iff at  the  time  of  requesting  service  of  Summons  and  Order  to 
Show  Cause  in  the  matter  of  Jackson  v.  Jackson,  Superior  Court, 
San  f^anclsco.  No,  301,506, 

Mr.  Garvev  states  that  the  sheriff  failed  to  serve 
said  papers;  that  he  "made  hut  one  trip  In  attempting  to  make 
the  service  and  could  not  have  been  out  any  more  than  carfare;" 
and  that  he  believes  the  Attorney-General  has  ruled  on  this  par- 
ticular qaestlon. 

The  sheriff's  office  has  Informed  me  that  It  was 
directed  to  serve  the  papers  at  Hunter's  Point  Drydock,  and  that 
the  use  of  an  automobile  In  traveling  In  the  service  of  said 
papers  was  required.   The  $2,20  Involved  represents  the  total 
of  the  following  fees  collected  by  the  sheriff: 

Fee  for  serving  siaranons  , |i  ,50 

Fee  f  or  serving  order  to 

show  cause,.. •  .50 

Mileage  1,20 


OPINION, 

I  assume  that  the  Attorney  General's  opinion,  re- 
ferred t  o  by  claimant,  is  No,  7799,  on  the  subject  of  mileage, 
addressed  to  the  District  Attorney  of  Imperial  County  under  date 
of  October  31,  1931,   That  oplrd.on  quotes  from  Broughton  y« 
Santa  Barbara, 65  CaL  .  257,  end  cites  Overall  v .  County'  of  Tulare , 
100  Cal,  61.  The  Overall  decision  cites  the  Brotighton  case  as 
holding  that  mileage  for  traveling  in  different  directions.  In 
looking  for  one  charged  with  a  crime  who  is  not  arrested,  cannot 
be  allowed  under  a  statute  providing  for  traveling  fees  "for 
every  mile  necessarily  traveled  In  going  only;"  and  the  court 
said:  "That  case  we  consider  directly  In  point  and  decisive  on 
the  first  cause  of  action  In  this," 

We  do  not  regard  these  cases  of  "traveling  in  dif- 
ferent directions"  in  point.   In  the  case  before  us  the  sheriff's 
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deputy  was  not  "traveling  in  different  directions"  searching  for  the 
person  to  be  served;  but  went  directly  to  the  place  he  was  Instructed 
to  go  "by  the  person  ftskin^;  service  of  process.  The  charge  is  for 
traveling  one  way  only. 

Furthermore,  the  sheriff's  deputy  was  "traveling  in  the  service 
of  papers"  required  by  law  to  be  served.   The  Legislature  has  pro- 
vided for  the  sheriff's  fee  in  such  cases  in  the  paragraph  of  Section 
^OOb  of  the  Political  Code  reading  as  follows: 

"For  traveling  In  the  service  of  any  paper  required  by 
law  to  be  served,  for  each  mile  actually  axd  necessar- 
ily traveled,  one  way  only,  fifteen  cents,  when  such 
travel  can  be  made  by  railj  in  other  cases,  tv;enty- 
five  cents.   No  constructive  mileage  to  be  allowed." 
(underscoring  ours ) • 

The  fee  for  traveling  in  the  service  of  a  paper  la  not  contingent  upon 
actual  service  of  process. 

As  the  travel  in  the  service  of  the  papers  involved  in  the  instant 
case  could  not  be  made  by  rail,  a  charge  of  twenty-five  cents  lor  each 
mile  actixally  and  necessarily  traveled,  one  way  oxily,  is  proper. 

The  subject  of  refund  of  sheriff's  fees  In  the  event  of  failure 
to  serve  process  is  discussed  in  a  memorandton  opinion  of  Deputy  City 
Attorney  Nora  A.  Blichfeldt,  addressed  to  the  Controller  under  date 
of  November  26,  1940,  approved  by  myself.   The  desirability  of  ob- 
taining an  amendment  to  Section  4300b  of  the  Political  Code  for  the 
ptirposQ  of  clarifying  the  interpretation  to  b©  given  the  tenn  "serving" 
was  therein  pointed  out;  but  the  authorities  and  reasons  cited  led  to 
a  reconanendation  that  the  demand  for  a  refund  be  denied. 

Section  4300b  of  the  Political  Code  provides  that  Coiinty  offi- 
cers must  demand  the  payment  of  all  fees  in  civil  cases  in  advance; 
and  Section  4296  of  said  Code  requires  that  every  officer  shall  issue 
a  receipt  upon  receiving  any  fees  for  official  duty  or  service, 
A  reading  of  Articles  LDC  and  LX,  Title  2,  Port  4  of  the  Political 
Code,  regarding  fees  of  officers,  leads  to  the  conclusion  that  it  is 
highly  improbable  that  the  Legislature  would  have  made  such  detailed 
provisions  concerning  the  collecting  and  receipting  for  fees  of  this 
nature  if  the  retention  of  such  fees  was  to  be  contingent  upon  the 
service  of  process.  Furthermore,  it  may  be  assumed  that  the  Legisla- 
txxrs   would  have  expressly  provided  the  procedure  to  be  followed  and 
records  to  be  kept  if  refunding  of  fees  upon  such  a  contingency  was 
contemplated. 

"Xou  are  accordingly  advised  that  the  request  for  a  refund  in 
the  instant  case  should  be  denied. 

Respectfully  submitted, 

Tos  Controller,  Jno.J.O'Toole 
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June  16,  1941. 


SUBJECT t   In  Re,  Compensation  for  Extra 
Municipal  Railway  Platform  Men 
on  Report, 


Dear  Slrj 
follows  I 


I  have  your  letter  of  June  11th  which  reads  as 


"I  refer  to  the  payment  for  Municipal  Railway 
extra  men  on  report.   This  matter  maybe  described 
as  follows! 

"Men  come  to  the  carbarn  and  wait  there  and  if 
some  employee  does  not  show  up  to  take  his  regxilar  r\in, 
one  of  the  men  on  report  takes  his  place.   During;  the 
waiting  time,  known  as  report  time,  the  i?uniclpal  Hall- 
way is  now  paying  the  men  at  tv/o-thirds  of  tlieir  normei 
hourly  wage  of  75  cents  per  hour  in  accordance  with  the 
recent  charter  amendiiient  which  states  that  no  employee 
of  the  City  axid  Coiinty  of  San  Francisco  Biay  receive  less 
than  50  cents  per  hour  for  his  work.   This  cojifllcts 
with  Section  151,  third  paragraph,  last  sentence,  which 
I  quote: 

"I  ->-}H5";i-  Such  compensations  shall  be  not  higher 
than  prevailing  rates  for  like  service  and  working  con- 
ditions in  private  employment  or  in  other  comparable 
governmental  organizations  In  this  state. < 

"The  common  practice  among  street  railways  in 
California  is  to  pay  one-half  time  for  extra  men  on 
report.   The  Market  Street  Railway  Company  in  San 
Francisco  pays  full  time  for  one  hour  for  report  service, 
After  the  first  hour,  the  Market  Street  Railv/ay  Company 
pays  the  men  nothing  for  report  service.   Report  ser- 
vice may,  and  does  generally,  last  from  three  to  four 
hours. 

"The  Municipal  Railway  Carmen's  Union  is  demanding 
full  time  pay  at  75  cents  per  hour  for  extra  men  on  re- 
port.  Vi/ill  you  please  give  me  an  opinion  as  to  whether 
or  not  it  is  legal  for  the  Municipal  Railway  to  pay  full 
time  to  extra  men  on  report?" 


-2- 

OPINION. 

Section  151  of  the  Charter,  a  portion  of  which  is 
quoted  in  yovir  letter,  deals  with  the  standardization  of  com- 
pensations of  municipal  employees,   Tne   entire  paragraph, from 
which  the  excerpt  in  yoixr  letter  is  quoted,  reads  as  follows: 

"In  fixing  schedules  of  compensation,  as  in  this 
section  provided,  the  board  of  supervisors,  through  the 
civil  service  commission,  shall  cause  a  schedule  of 
compensations  to  be  proposed,  based  upon  the  classification 
as  provided  in  section  141,  under  v/hich  like  compensation 
shall  bo  paid  for  like  service,  with  due  regard  to  the 
seniority  of  the  personnel  included  in  each  class,  and 
with  regard  also  to  other  compensations  in  the  city  and 
county  service  not  subject  to  salary  standardization. 
Such  coxiipensations  siiall  be  not  higher  than  prevailing 
rates  for  like  service  and  working  conditions  in  private 
employment  or  in  other  comparable  governmental  organiza- 
tions in  this  state," 

You  will  noto  ti:at  the  Section  provides  that  "like 
compensation  shall  be  paid  for  like  service".    It  appears 
that,  in  the  instant  case,  you  are  basin^i  your  refusal  to 
increase  tiie  present  compensation  of  these  employees  on  report 
upon  the  fact  that  the  i-larkot  Street  Railway  Company  pays 
75  cents  per  hour  for  this  service  but  limits  report  time  to 
one  hovir. 

It  appears  to  me  that  if  the  Ivlarket  street  Railway 
Company  decires  its  employees  to  report  for  only  one  hour,  it 
is  privileged  to  have  them  so  report  but  when  it  fixes  the 
compensation  at  75  cents  per  hour,  it  regulates  the  hourly 
compensation  being  paid  In  private  employment.    If  you  feel 
that  it  is  necessary  for  the  Muiilcipal  Railway  to  have  its 
men  on  report  for  more  than  one  hour,  you  are  justified  in 
paying  them  at  the  rate  of  75  cents  per  hoior  for  such  number 
of  hours  as  you  may  desire  them  to  remain  on  report, 

I  direct  your  attention  to  the  fact  that  if  it  is 
yovir  desire  to  Increase  the  compensation  of  these  employees, 
it  should  be  done  prior  to  the  first  day  of  July  for  the 
reason  that  salary  increases  cannot  be  made  after  July  1st, 
Therefore,  any  change  tliat  you  may  determine  upon  in  t  h© 
compensation  of  these  employees  should  be  referred  to  the 
Board  of  Supervisors  at  once. 

Very  truly  yovirs, 

CITY  ATTOitiiEY 
To  the  - 
Manager  of  Utilities, 
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jun«  18,   iy41. 


Property, 


!>««r  Sirs 

X  hAV9  your  lott«r  of  Jtine  2nd  r«aLjding  as  folXewsi 

"1  would  ep^reel^te  un  opinion  tr^m  you  ft«  to 
ttid  tASAblo  8t«tu8  of  t  iio  C«LlvRr7  C«i3«t«irr,  known 
on  tl)0  Aa«os«or*s  ISapa  &«  Lots  1,  2  6»d  5  or  Block 
I096y  aB&o«8«d  to  the  ^to^fin  Uetiiolio  Archbisliop  of 
Sein  PTrancisoo,  and  of  tae  i-a\ir«l  rsill  Ge^setery, 
known  on  tbe  A«eeesor*e  M«p«  a«  I/cts  X  ei^  2  of 
BXoek  1032 • 

"Sn  aecordftxice  with  tiM  ^enarel  iJtws  of  th.e 
Stftte  providing  for  t;.e  «'->  —  i   of  bodies  and  aband* 
uruaent  of  o^asteried,  o  Ho,  17#XS6,   lilll  r,o# 

&30,  passed  by  the  i>o«iri^  ..^    - -^pervleors  May  El,  iU37, 
ordered  ti,«  reat/vfil   of  ti-je  resaalna  JTrim  the  Calvary 
C©5a«t«ry  within  three  yours • 

"ordisiance  Jio.  17.194,   Bill  IIo.  93S,  passed  by 
the  Soard  of  Supervisors  April  S6,  1937,   tn  aceordat^e 
with  State  J*aw,  ordered  the  raaoval  of  t}>e  wKaalns   in 
Laurel  Hill  Oesietery  within  three  years.       Tkls  was 
approved  by  the  vote  of  the  people  Kov«BA»er  S,  i©37,* 

aPI!a;>H 


an  April  12,  1034,  this  of  rice  hr  ^  -r--.3ian  to  advise 
your  ]^Kidee«ssor  on  a  slallar  subject  in  r  to  tiis  la- 

quiry  as  to  wtietaer  t:ie  property  awnod  by  t  e    ^sonic  ceraetery 
Association  was  subject  to  essees  :«nt  duriii^^  th©  fiscal  year 
1054«X&35.       At  tiifct  tiae  we  advised  your  predeeesser  tiiat  tiis 
questi^ti  as  to  liability  for  assess  lent  deper^ded  eatirely  <m 
wiietiior  the  property  was  neld  and  used  exoluelvely  for  tin 
ears,  ssaintenanee  and  uyk»&p  of  borlal  grounds. 
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Tiim  exQ^iption  rroQ  taxation  is  Tovusiled  on  sootiotj 
1   (b)  of  Article  XIIX  of  t]a«  Coueti-tution  wiiieh  rwk^m  e« 
follows  t 

"All  property  aaed  or  h«ld  exeluslvely  for 
tiie  l)url6l  or  utr.er  p«rmeinent  deposit  ot  tuo  h\£E3&n 
do&d,   or  for  the  e&re»  rmlntttnano«  or  upkeop  of  «uoh 
pro  jerty  or  »uoh  ddad,  excdpt  as  u»«d  or  held  fO(r 
profit,   sh&ll  be  free  from  tpx&tion  &ik1  looftl  aeeess* 
aeRt," 

Oor.fltruliig  the  language  of  tue  sect  ion  of  the 
Conetitution  abore  qujted,   I  nm  of  the  opinion  tliat  the  test 
1b  tlie  :■«  tter  ie  -  la  ti^e  property  actttfiily  betn^:;  ueed  for 
tu©  biirisl  of  tlie  de»d  or  ere  bodies  of  the  de4ad  interred 
in  Be id  property. 

If  the  pro;;orty,  or  cny  co:  sldorRble  portior*  of  it, 
is  etetuelly  beirjg  used  for  the  burial  of  tr^e  dead,  or  if  bodies 
of  tiiO  deed  Rre  interred  in  said  property.   It  is  exempt  from 
tftat&tion. 

Seet   CYPHBSi:   hA^n  C>  AS^K,  V.  SAK  rHA!'CI8C0, 

gircririssTr^      

In  tliie  OMie  tlim  Co^urt  saldt 

"Zt  is  in  aeoordimee  with  ttiO  comion  wish  of  wiflRlnd 
tlmt  the  pieces  «  ero  tb»  dead  er^  buried  should  ^  ^o« 
teoted  emtl  preti^v\ed  st^jfelnet   lijtorierente  of  possible 
sales  for  unp&id  tejtes,   *  ■       e  ,£ept  free  frtKa  sstoloatfe* 
tion  or  deeecretloii.  na  of  cemetery  pror©  rty 

fro53  t&xfttiori  are  but  t.,v  w,..  ...©s^ion  o£  ti^t  wish* 
That  tiiis  is  true  as  r«jg«i'dfi  section  lb  of  Artiele  XIJI, 
supra,  appears  froti  tue  arguiaent  mudm  ih  favor  of  tti» 
propo.ed  Cv>:  stituti  .^ml  ni^ndsent  and  sent  to  all  of 
the  voters  prior  to  ti\e  election  at  wiilch  it  wnt  adopted. 
71»e  proponents  of  t/^e  ^ae&sure  urged  ta«>t  it    '&iis>uld 
lave  been  adopted  lon^^  a^o  in  order  to  protect  the  last 
resting  place  of  tae  depftrted«,..««.The  coxuxty  assessors 
know  that  tlyttj  cannot  voidor  tiie  law  seifte  and  sell  a 
bxiriai  lot  cortainitig  a  body    iMad  yet  under  the  present 
law,  tiiSj  are  co  pesllod  to  levy  an  asnessnent  agsijist 
such  a  plot,  ti.erteby  expend: v^:  tiie  tiise  and  Jiotaiy  of 
the  county  in  bookkeeping,  etc.,  tu  no  avail,  and  jeopard* 
isin^*  the  title  to  »  property  tr.at  tiay  be  coatalKinc 
the  l&st  r&.oalns  cf  ssiae  diear  »»«••«•••••.• 


*»Flnallj,  only  th»  emv^tmry  prov)«rty  not  ' 
held  for  proflfc  and  oi^nod  by  thoa«  ©xclJiaivelj  for 
burlaX  purpoe««  is  «x»^pt«d.       It  will  not  r«ll»ve 
fresft  tuxatloii  pro  erty  of  ewMt^rj  ftesocifctiojn*  mad 
«thdr«  Wiiich  is  to  b«  sold  icr  ;)rofit,  but  only  prop- 
erty to  b«  MB9d  exclueively  for  the  b'.a'lfil  of  tli© 
d«ftdf  «i^  ti'iB  sacred  property  eiiAll  be  ^oipt  t«x  free.**.*" 

7ou  direct  «ay  atteution  to  urdlneoice  Ko«  17»I3& 
iMikseed  by  tiie  Boiard  of  L^,ipervia^rs  on  IJey  21,  V.i37,  provldir^^ 
for  tiie  reaovftl  of  bodies  tr*m  Jalvary  and  to    ^rdliiRi^e  llo* 
X7.194,  pttssed  by  tJae  Board  of  -upei'viaore  on  April  26,  1937, 
previdi'g  for  tiie  reiioval  of  bodies  fro    i*urel  hill  oer»tery, 

X  6»  of  the  oplninn  that  t  ^esa  ordin&iAoea  are  not 
pertinent  la  the  prose  .Iry  for  the  reaeun  tl*t,«T«a 

if  tiie  ter:^  of  the  Oi  .s  wert   r.ot   co ApXied  with.,   it 

would  not  s»an  that  tije  i  ortiea  woald  be  subjeet 

to  taxation,       1  beliove   u  ie  -  have  the  bodlaa 

been  entirely  rejsc^ved  fross  ui^w*  of  tiittse  proportiee.        If 
thay  i^ave  been  roiaoved  t:  e  pro^ertlea  are  subject  tc»  taxatioaj 
If  they  hRve  not  beoa  ressovod  tine  propertiea  are  still  belfv; 
used  for  ©asMTtea^y  pui»po8ee  axaX  they  are  exempt  from  taatatiori^ 

JhB  you  ^save  not  advised  tm  on  this  imrticvtlfir 
subject,   I  believe  tills  la  a  fact  for  you  to  detensine  ead 
if  your  detei-^'.ination  Bho.ad  be  tiiet  tlie  bodies  r.ave  all  been 

r©T, rvftd  f ro  ;  tiiese  cei^teries  you  eliould  aacess  tiie  properties* 
If  yo     dotei'.-tlx;e  t-uit  tii©  budies  have  not  yet  b^en  removed^ 
\ind^r  t;;«  provlai>>ns  of  Uye  Coaatitution  as  co;i8traod  la 
Cypress  r.awn  v»  £&n  I-^r&nc'iica,   a-aprst,   the  pro,yertiea    ig^yjfi&t 
subjeet  to  taxation*  ^^'^^ 

You  are  advised  accordljigly. 

Very  truly  ya,irs. 


TITTITT^a'^^T 


T«i  the  <• 
Assessor* 
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suB;rECT»        AJ-FrcT  OF  sc:  •  iimat^  civil 

HRLIBF  ACT  l.i  ?HT  WX^TICH. 

}>ear  Sin 

«•  ar«  in  receipt  of  yotir  request  for  an  opinion  on 
th»   question  or  whether  e  draftee  vho  hes  been  indueted  into  the 
Army  i»  exempt  Troa  the  payment  of  taxes  on  real  property  owned 
Ixy  hia  in  the  City  and  County  of  San  Frajicisco* 

0  P  I  in  I  0  IT 


Article  V,  Section  500  of  the  Soldiers*  and  Sailors* 
Civil  Helief  Act  of  1940,  reads  as  follows) 

"(1)  The  proTisiona  of  this  section  sliall  apply  when  any 
taxes  or  asses omenta,  wi^tber  general  or  special,  falling 
due  durln^^^  the  period  of  military  service  in  respect  of 
real  property  owned  and  occupied  for  tiwelling,  a;j;ricultural, 
or  business  purposes  by  a  person  In  jnillt&ry  service  or  his 
dependents  at  the  con»r.enoement  of  his  pex'iod  of  military 
servloe  and  still  so  ocoupi(»d  by  his  dependents  or  employees 
are  not  paid. 

"(i-)  iibmn   any  person  in  military  service,  or  any  person 
in  his  bettalf,  shall  file  with  the  collector  of  taxes,  or 
other  officer  whose  duty  it  is  to  enforce  the  collection 
of  taxes  or  assessments,  an  affidavit  showing  (a)  that  a 
tax  or  assessment  has  been  assessed  u;<on  property  which  is 
the  subject  of  this  section,  (b)  that  such  tax  or  assess- 
isent  is  unpaid,  and  (c)  that  by  reason  of  such  military 
service  the  ability  of  such  person  to  pay  such  tsjc  or 
assessment  is  is^iterially  affected,  no  sale  of  such  property 
shall  be  made  to  enforce  the  collection  of  such  tax  or  assess- 
ment,  or  any  proceeding  or  action  for  such  purpose  eoiatnenoed, 
except  upon  leave  of  coiirt  granted  upon  an  application  made 
therefor  by  such  collector  or  other  officer.  The  court  tlisre* 
upon  icr.ay  stay  such  proceedings  or  such  sale,  as  provided  in  thii 
Act,  for  a  period  extending  not  more  ti.an  six  months  after  the 
termination  of  the  period  of  military  service  of  such  person* 

"(S)  »l3ea  b^  law  such  property  eay  be  sold  or  forfeited  to 
enforce  the  collection  of  such  tax  or  assessment,  such  pBVBon 
in  military  service  shall  hisve  the  ri;^ht  to  redeem  or  con- 
menoe  an  action  to  redeem  such  property,  at  any  time  not  later 
than  six  months  after  the  termination  of  such  service,  imt  in 
no  case  leter  than  six  months  after  the  date  when  this  Aet 
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OBm-saa   to  b«  in  iore«|  but  this  ahall  not  b«  t4ik«n  to 
shorton  any  period,  no«  or  hereafter  provided  by  the  Xmrnm 
oi   any  Stato  or  Territory  lor  such  redemption* 

"(4)  ^l^never  any  tax  or  assessment  ohall  not  be  paid  when 
due,  aueh  tax  or  assessise  t  due  and  unpaid  shall  bear  inter- 
est until  paid  at  the  rate  of  6  per  centum  per  annum*  and 
no  other  penalty  or  interest  shbll  be  incurred  by  reason  of 
sueh  ncmpaysMnt*  Any  lien  for  such  xmpaid  taxes  or   assess- 
tt«nt  shall  also  include  such  Interest  thereon." 

From  the  soove  section  it  appears  that  where  taxes  on 
property  owned  and  occupied  by  a  draftee,  fall  due  during  the  period 
of  his  service,  no  action  may  be  saintained  to  enloree  the  collection 
of  such  taxes  during  said  period  where  an  arfidavit  has  been  filed 
with  the  Tax  Collector  as  is  provided  in  sub-section  (2)  quoted  above. 

Therefore,  you  are  sdvised  that  any  person  claiaing 
exeoptiffift  under  this  act  should  be  given  an  opportunity  to  file 
said  affidavit. 


Sespeotfully  sut^nitted^ 


ciWr  i*#<aMB¥ 


Mr.  T.A.   Brooks, 
Chief  A<teinlstrator 
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JuQ»  27,   194X. 


SOBJ&€Tt     tCay  Xax  Cdlleetor  Issue  &  ••ooad  A 
X3e9d«   In  lieu  of  6  first  I}««dy 
«^i«r«  tiie  ?z>op«rty  is  duly  redMiaM        ^ 
snd  ti.e  First  D««d  is  lost  b©fop«  /<<^>fn\f^f  ^.r, 

t>«iMg  recorded* 

D«»r  Sin 

<nvis  vill  sekncnrlsd^  rsosipt  of  your  recnxest 
for  aa  opinion  as  foll<ymis 

*At  an  auction  sale  of  tax  delinquent  properties 
nald  in  this  office  on  June  30,  1952,  the  proi^erty 
desoribed  as  lot  IS  in  bloek  5828  was  sold  to  >;iiftrles 
Bsbinson  f(Mr  t^^  vsm.  of  $1«74* 

*Ti*B  p\4rchiiser,  i'lr#  Hob  ins  on,  received  a  dec^d, 
ii^«h  he  nei,locted  to  record,  uxy&.  he  ^so  eillo#ed 
«ub8a<|uent  taxes  ty  j-o  delirvquijiit  for  five  yeair,, 
Ttve  p^party  imls  then  deeded  to  the  State  by  t?» 
Taai  Collector. 

•71:9  purej:iaser  now  makes  x<«i|ueat  for  a  second 
d«ed«  claiming  loss  of  the  fir«t  deed,  and,  Bearmhiie, 
is  willing  to  redesA  tbe  pro  >erty  from  the  Etate. 

^afill  you  Jciiiuly  advise  ;ae  if  it   la  proper  for 
the  tnx  Collector  to  issue  a  seeotul  doed,  as  z*equ<98ted, 
after  the  property  l^s  been  duly  redaeasd." 


QPIKIOS 


It  \mm  ^MB  lwl(t3Uia  in  California  that  if  a  deed 
is  destroyed,   lost  «p  aialaid  witlaout  liavln^  been  recorded, 
tix\6  cannot,  after  dllineut  search,  be  faand,   a  coiirt  cf 
equity  will  coiapel  the  i^rfciitor  to  i^^Mcc  a  secoxid  deed, 

see  J   ?;h  c-~ .   .T^  K.    *  Vendor  and  PurcHaaer*,   Sec.   145; 
:,   47  Cel.  71 J 
-.. - -^.t'F.  V.  TvjJHir/,   6  Cal.    (2nd)   206 

In  viev  of  the  fact  that  the  court  could  canpel  tlai 
ismianoe  of  a  second  deed  upon  a  proi>er  shonin^  bolit{^  ss&de 
X:\MX  tUe  rirst  deed  had  b««n  lost   or  mislbid  aid  could  not  be 


foiiuadL  after  dilig«it  searoii.  th«3f  would  iippaar  to  l>«  no  juatifl- 
ia>}«  reason  1^  th»  T&x  Goliector  eould  not  voXuntarily  lusnio 
«u«3i  ft  s«oo3^.  <9r  duplloatoy  dted  v^pca  a  ontisfftetoa??  9iwmixis  xmiQ» 
to  hlm«    A  dol^  f«ri.fiddL  at&tesifmit  and»  b^  tl^  ipeitt?  to  i^uaaa  tlw 
tlTvt  d^dd  Has  and*  all^glsag,  (1>  apwolpt  of  tim  first  d»dd|   (2) 
t^t  it  «a«  not  reoQVd«d|  (5)  iitwve  and  «i}«a  the  first  d»ed  «m  1««% 
aMUf  t^3ftt  it  im»  xiot  3ino«  ^tmvn  mmki  or  its  idier»about«  knoisiu  aad 
i«  Xoat  or  rulslaid  «»&  i«  not  In  ma^aa^^s  i>oaadOffian  as  se^jnsity 
for  an^  Xoan  or  advanoo  of  mxesjBt  (4)  that  dill£;«it  aean^  has 
bean  nade  tm^^tor,  stating  geoendlr  iiKiffire  and  nhem  searelt  was 
nadat  (&)  that  the  ap^plioant  for  the  deed  Imo  cjado  no  treaisfer  of 
the  o^L^nal  daad«  nor  of  tixsst  interest  therein  utiles  voold  in  any 
«a^  prev«r^  l^ae  isaaanee  of  a  nam  deed  to  him,  and  tlmt  1^  ims 
not  transferred  any  title  to  ti^  i^popesty  to  isiy  otiiar  p«reoa  sM<^ 
vould  f^vB  said  person  tiio  ri<^it  to  reeei^re  a  deed  frosa  tiie  eityi 
(6)  requesting  ttm  Issuianee  of  a  maeasoA,  or  ^iplioate.  deed  thereof, 
should  suffioe  as  a  satisfaotor^  shoeing  to  warrant  the  fa«  Oolloet- 
or  in  issuing  a  seooiid,  or  duplicate,  deed  to  tha  party  to  stisai 
the  first  ^teed  wui  isaaed* 

foa  are  theref (ae«  advised  timt  the  f«x  Oolleetor  rm^ 
issue  a  aeootod,  or  duplioate.  ^ed  to  the  party  to  itiisa  ti^o  first 
deed  stts  iesned,  in  lieu  of  the  first  deed,  shea  tb»  property  is 
duly  redeea^  «a&  the  first  deed  ie  lost  <af  sdslaid  before  being 
recorded,  tipon  a  euffloient  Mxosins  of  tiie  loss  of,  and  sear^ 
for,  tlie  first  deed  hairing  been  oeoe  as  ^^irotofore  Indioated* 

8esi>eotful2y  su!»itted^ 
Tax  Colleet«r 


#9 


3280 


June  27,  1941. 


In  re  J  Transfer  of  funds  appropriated  for 
Eicposition  purposes  in  194J-41 
Budget  and  Tax  Levy. 

Dear  Sir: 

You  have  advised  me  that  In  the  1940-41  "budget  the 
sum  of  ii328, 000,00  was  appropriated  for  Exposition  pxirposes 
pursuant  to  the  provisions  of  Section  4056h  of  the  Political 
Code  which  provides  that:  The  Ijoards  of  s\jpervisors  of  the 
several  counties,  or  any  of  them,  are  empowered  to  levy  a 
special  tax  on  the  taxable  property  within  their  respective 
cotmtles  for  the  pvirpose  of  creating  a  fund  to  be  used  for 
collecting,  preparing  aid  maintaining  an  exhibition  of  the 
products  and  industries  of  the  coiuity  at  any  domestic  or 
foreign  exposition. 

An  examination  of  the  tax  rate  ordinance  passed  by  the 
Board  of  Supervisors  on  August  26,  1940,  and  approved  by 
you  on  the  same  date,  shows  that  to  meet  this  proposed  budget 
expenditxire  a  tax  of  four  cents  on  the  hxmdred  dollars  of  the 
assessed  valuation  of  taxable  property  in  the  city  was  levied, 
and  from  the  fund  produced  by  this  levy  the  city  maintained 
an  exhibit  at  the  Golden  Gate  International  Exposition  durlsag 
the  year  1940-41;  that  when  the  Exposition  closed  all  of  the 
exhibits  were  still  intact,  and  that  a  considerable  portion 
of  the  fund  was  unexpended. 

You  now  ask  me  if  it  would  be  permissible  to  permit  the 
use  of  any  portion  of  the  unexpended  fund  produced  by  the 
above  mentioned  tax  levy  to  provide  for  a  permanent  or  semi- 
permanent housing  of  these  exhibits. 

OPINION. 

I  have  quoted  the  portion  of  Section  4056b  of  the 
Political  Code  which  authorizes  the  levy  of  the  tax,  but  a 
fiirther  reading  of  this  section  shows  that  a  fund  may  also 
be  created  and  used  for  collecting,  preparing  and  mtaintainlng 
an  exhibition  of  tne  products  and  Industries  of  the  coxmty 
maintained  by  any  public  agency,  provided  that  said  exposi- 
tion is  for  the  purpose  of  encouraging  immigration,  increas- 
ing trade  in  the  products  of  the  State  of  Csllfornia  ajid  of 
said  county,  and  promoting  the  industrial,  agricultural,  horti- 
cultural, vltlcultviral  and  pastoral  pursuits  of  such  coimty. 


Ac  to  the  purpoBos  for  whieh  th^fto  exhlbltlozu  say 
IM  h«ld  th»   soctlMi  seofiui  to  give  a  very  wide  latitude. 

The  iiviprwam   Coiirt  has  never  passed  dlreetly  on  t^bila 
partieular  eeotlon,  ^ut  a  ease  of  sinllJkr  charaeter  vas  be- 
fore the  Supreaie  Court  on  «ay  7,  103I«  to«ltt  ChJtraber  of 
CeasBMwee  ▼»  Stephens,  City  yreasurftr«etc«»  212  Cal«  607, 

The  Charter  of  Saeramoento  conferred  upon  the  City 
Council  auUiority  to  appropriate  and  spend  public  funds« 
within  i»*escribed  limits  as  to  the  swount  so  spent  for  the 
reception  and  «nt«rtaln»ent  of  public  guests »  sasistln^ 
at  public  celebrations^  iiuiucin^;  iassi^ation  to  the  eity« 
exhibiting  nanufaetured  and  other  products  of  the  city*  and 
generally  for  advertising  the  city. 

In  detex»»lnln^  the  ri^ht  of  Uie  Council  to  spend  a 
speeifle  attotmt  of  aone^  for  this  purpose  tkio   court  held 
that  it  vas  within  the  J^u-isdiotlon  of  the  Council  to  de-> 
tersdne  whether  or  not  any  public  funds  should  be  appro- 
IMriated  and  expended  for  the  purpose,  and  that  for  what 
purs^ses  and  wiiat  aaiount  should  be  spent  are  quest ioits 
idilch  the  legislative  body  must  decide  upon  its  own  jud^- 
laent  in  respect  to  which  it  is  vested "^ith  a  large  discre* 
tloa»  i^lch  cannot  be  controlled  by  the  courts  except  where 
tim   action  of  the  Council  is  clearly  evasive. 

True,  this  section  dealt  nore  with  the  publicity 
and  advertising  fund*  which  was  raised  pursuant  to  the 
provisions  of  ajt^ther  section  of  the  Political  Codei  but 
as  the  purposes  of  both  sections  are  practlcallsr  the  saoe* 
X  sa  of  the  oplniwi  that  the  decision  of  the  court  in  the 
Stet:ihen8  case  is  authority  for  the  fact  that  a  very  large 
discretion  would  be  vest^  in  tiAioever  had  the  disburseaient 
of  the  1940-41  fund  for  the  purposes  »entioned,  and  that  if 
such  person  vas  reasonably  of  the  opinion  that  the  further 
continuation  of  the  exhibit,  financed  by  the  tax  levy  and 
appropriation*  would  contlxuie  to  accoaplish  the  orleinal 
purposes  for  which  the  tax  vas  leviedj  and  the  appropriation 
aade»  that  particular  official  would  be  justified  in  expending 
sueh  portion  of  the  unexpended  balance  in  the  fund  as  aight 
be  necessary  to  acconpliah  this  purpose* 

Your  attention  is  particularly  directed  t  o  Seeticm 
77  of  tl^ic  Charter  itiich  provides! 


#3, 

'*0n  request  of  a  department  head  •  •  •  and  the 
authorization  of  the  controller,  funds  appro- 
priated for  a  spoeific  purpose  of  such  depart- 
nent  which  beetle  siirpliut  may  be  transfexYed 
and  used  for  another  specific  purpose  within 
the  department. 

X  direct  your  attention  to  this  particular  section 
of  the  GlTiarter  not  for  the  piurpose  of  laaking  it  ^solutely 
controlling  in  the  use  of  the  funds  aentioned  for  the  addi- 
tional pturpoees  specif ied>  but  rather  to  d  irect  your  atten- 
tion to  the  fact  that  before  these  moneys  can  be  U3«d  for 
the  additional  purposes  mentioned,  it  woxild  be  well  to  clear 
the  matter  through  the  office  of  the  Controller  and  obtain 
iih»   approval  of  triat  official  to  the  transfer. 

Very  tmly  yours, 

JKO.  J.  O'TOOLE 
city  Attorney. 


To  I  The  Mayor. 
Copy  to  Contz>oller. 
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July  16,  1941. 


SUBJECT:   TliOiere  property  le  sold  to  city  for  fall\are 
to  pay  tunnel  assessment,  may  city  execute 
deed  to  Itself  for  such  sale,  after  prop- 
erty was  deeded  to  the  State  for  non-payment 
of  taxes? 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows : 

"There  are  at  present,  on  the  Sunset  Tunnel 
Assessment  Roll,  twelve  parcels  of  land  which  were 
»Sold  to  the  City  and  Coimty  of  San  I''rai..cisco' 
prior  to  the  year  1935  for  default  in  the  payment 
of  installments. 

"llie  Tunnel  Procedure  Ordinance  requires  that 
delinquent  properties  be  deeded  to  the  purchaser 
if  not  redeemed  within  one  year  from  the  date  of 
sale.   Deeds  to  the  City  have  not  been  issued, 
owing  to  the  fact  that,  from  time  to  time,  the 
period  of  redemption  was  extended  by  resolutions 
of  the  Board  of  Supervisors. 

'*The  period  of  extension  of  the  last  resolu- 
tion terminated  in  January,  1940.   Dvirlng  these 
extensions  of  time  to  redeem,  the  above  mentioned 
parcels  were  deeded  to  the  State  for  non-payment 
of  real  estate  taxes. 

"In  view  of  the  above  facts,  I r  espectfully 
request  that  you  advise  me  as  to  whether  the 
City  may  now  execute  the  deeds  to  itself  of  the 
property  it  had  purchased." 


OPINION. 


Vilhen  the  twelve  psu'cels  of  property  involved  were  sold 
to  the  City  in  1935,  for  default  in  payment  of  the  Tminell  Assess- 
ments, the  City  thereby  acquired  the  legal  title  thereto,  subject 
to  defeasance  by  redemption  if  duly  made,  '^h.e  period  for  redemp- 
tion was  extended  to  January,  1940,  by  act  of  t  he  Board  of  Super- 
visors of  San  1^'rancisco.  This  did  not  in  any  way  affect  the  title 
of  the  city  in  and  to  said  property,  and  thus  though  deeds  may  not 
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have  yet  been  executed,  their  execution  now  would  merely  evidence 
that  the  title  to  the  city  had  become  absolute  as  against  the 
original  owners,  and  that  the  period  allowed  them  for  redemption 
of  their  property  had  ceased  and  terminated. 

The  rule  as  enimciated  by  the  text  writer  in  18  Cal.  Jur. 
616,  617  (under  the  title  of  Mortgages)  would  appear  quite  appli- 
cable : 

"The  qualifications  to  the  title  are  not  in- 
consistent with  the  vesting  of  the  legal  title  in 
the  purchaser.   With  reference  to  the  fact  that 
the  title  is  subject  to  redemption,  the  continued 
possession  of  the  Isuid  by  the  mortga  or  is  not 
incompatible  with  the  existence  of  the  legal  title 
in  another;  and  althoiigh  a  deed  is  subsequently 
given,  it  confers  upon  the  purctiaser  no  new  title, 
but  is  merely  evidence  that  the  title  has  become 
absolute." 

The  execution  of  these  deeds  to  the  city,  therefore,  which 
signifies  that  the  ])eriod  of  time  allowed  the  original  ovmers  for 
the  redemption  of  their  property  has  ceased  and  terminated  -  is 
in  no  way  barred  or  affected  by  the  fact  tiiat  the  city  has  pre- 
viously executed  a  deed  of  the  property  to  the  state  for  nonpayment 
of  real  estate  taxes  due  to  the  city,  allowing  the  recora  title 
to  the  property  involved  to  remain  in  the  names  of  the  original 
owners • 

You  are,  therefore,  advised  that  the  city  may  now  execute 
deeds  to  itself  of  the  property  it  purchased  in  1935  for  non- 
payment of  Tunnel  Assessments  by  the  original  owners  thereof. 

Respectfully  submitted. 


JKO.  J.  0»TOOX£ 


City  Attorney, 


To:  Tax  Collector. 
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July  16»  XS41. 

Stii^^CTt     Zm  vi«v  or  &»etioa  16  of  th#  Fj3«etlng  (^ainiine* 
ttt  tlM  San  fSrancisco  Munletpal  Coiitt,   &re   t>«nalty 
el«iui«ft  i4«oe«ciu<y  to  to*  «dd«d  in  ordinances 
■ROttdatory  to  th«  Codo? 

This  will  aelmowlMlg«  ji>*o«ipt  of  your  roHuost  for  an 
opinion  aa  follows: 

'^^lll  you  ploaso  infom  this  offioo  whsthar 
or  not,   lii  viow  of  i  <?otlon  16  of  the  ei^actlng 
oroiiiance   af  thf  Bon  Frnnoisco  /wniclpal  C:d«, 
15  is  nec«Btttt£>y  or  proper  to  i>rovifle,   in  ordi- 
nances s^ttjulatory  of  said  Code,   a  olause  de* 
clari*!^  prohibited  nets  in  audi  ssiendiaauts  to 
be  unlaai'iil,  and  a   .wsiialty  elause,  excopt  of 
course  «i<erc  the  penalty  for  viola iuloiit  of  the 
•Biandatory  matter  differs  from  tl^at  providad 
la  Section  16.** 


0  j»  1 J  J  0  i|. 

Section  16  of  t  he  Fnactinf^;  Ojrdiasnc*  of  the  San  Frua- 
eisoo  Munieipal  Code  provides  as  follows: 

"It  shall  Toe  unlawful  for  any  person  to 
violate  any  provision  or  to  fall  to  c  omply 
with  tm^  of  the  re<iulra«ents  of  the  iilunlcipal 
Code.       Any  rferson  violating  any  of   Um  pro- 
visions or  failing,  to  easily  «>ith  any  of  the 
swmdatory  requirments  of  the  ilunicipal  Coda 
shall  he  ^ilty  of  a  nisdenaaoor*         iia^  per- 
son convicted  of  s  »isde»eanor  under  the  pro- 
visions of   the  Municipal  Code,  unless  pz^vi- 
sion  is  otherwise  therein  siade,   shall  1/e 

puni&habls  ty  a  fine  of  not  morm  than  five 
hundred  \|^00)  dollars  or  by  imprisoxuient  in 
the  Coiuity  Jail  for  e  period  of  not  more  than 
aix  {&)  sionths  or  by  both  site^i  firxe  and  ia- 
priaofs&ent.       Kaoh  such  poraon  shall  be  g;\iilty 
of  a  separate  offense  for  ench  and  every  day 
durin<^  anj   portion  of  wtilch  any  violati  .n  of 
any  provision  of  the  'Municipal  Code  is  cosa- 
altted,   <;ontinu«d,   or  p«mlited  by  sueh  person 
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"arid  aliall  "be  punishable  accordingly.   In  addi- 
tion to  the  penalties  hereinabove  provided,  any 
condition  caused  or  parciitted  to  exist  in  viola- 
tion of  any  of  the  provisions  of  the  Municipal 
Code  si.All  be  doeiied  a  public  nuisance  and  may 
be,  by  this  City  and  County,  abated  as  provided 
by  law, and  each  day  that  such  condition  continues 
shall  be  re;;;arded  as  a  new  and  separate  offense." 

This  section  clearly  provides  a  penalty  for  any  viola- 
tion of  the  requirements  of  the  Municipal  Code, 

An  eLri&ji*du;.ent  to  the  Code  (which  does  not  bear  upon  th« 
-subject  matter  of  the  penal  provision  thereof  itself)  does 
not  in  an^-wise  prevent  the  existing  penal  provision  of  the 
Code  from  becoming  applicable  to  the  amendment  added  thereto. 

As  is  stated  in  Mcw^ulHin  Municipal  Corporations,  Revised 
Vol.  2,  Sec.  865,  page  1118: 

"An  Mcendkuent  is  a  chtui^e  or  rlteration  of 
a  law  or  of  soiae  of  it^  provisions  and 
continues  a  law  or  ordinance  in  a  changed 
form." 

See,  also:  City  of  Chicago  v.  Amei- lean  Tile  &. 
Gravel  Hoofing  Co «  ll5  ¥."£.  7567" 

You  are  th'^reif'ore  advised  that  it  is  not  necessary  to 
provide,  in  ordinances  amendatory  of  the  Code,  a  clause  de- 
claring prohibited  acts  ixi  such  a>a©naiaente  to  te  tuilawful, 
and  a  penalty  clause  thereof;  unless,  of  covuse^  it  i& 
desired  that  the  penalty  be  differeiit  fror.i  that  already  pro- 
vided for  in  the  oode. 


Kespcccfully  submitted. 


O  it   -J  9  «V    «  \*         ^   VV  »   -  -.*J  \ 


City  iltoornoy, 
To;  Board  of  oupervisors. 
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July  16,   1941, 


SWJBCTt       Mfty  olty  ^xploj—m,  irho  vere  in4uet«d  Into 
allitary  s«rTie*  before  oooiplctlng  their 
T«e«tlon,   r«e«iv«  an?  vticatioa  pay  for 
P«rlod  folloiiing  th«lr  laduetlon  into  mili- 
tary •ervica? 

Oantlar^an  i 

Thia  will  acknowladga  raealpt  of  your  roquoat  for  an  opinion 
aa  follovat 

"At  ita  Kaaiiing  of  July  2,  X^ae  Civil  Sarvica  Con> 
■iaaiWBi  l»d  bafore  it  «  protast  by  thraa  ]?amanant  aa* 
ployaaa  of  Um  XJapartswnt  of  Hiblic  xiaalth  agalxuit  tha 
rafuaal  of  Uiair  dcpartmant  to  allow  thaas  vacation  pay 
•oncurrantly  with  or  sueeaadin^  jailitary  laava  with 
ptty.  Iha  «nplo/aaa  in  qisaation  ara  Louie  «r.  Albrloi, 
•ateJxnan,  Roger  J.  Soanlan,  Watohaaan,  tm6L  Norawa  Souar, 
sooior  Orderly. 

**Theaa  van  imva  all  aornad  the  ri^^it  to  a  vacation 
9aA  to  tMrty  da;^8'  eiilitary  laava  with  pay  by  roaaon  of 
tbair  aarvioe  with  th«  city.       itlevavar,   Uisy  ixad  not  eosit- 
platad  thair  vacatlozi  at  %h»  tiaa  tbay  wara  indue  tod 
into  the  MilltKr;   aervic*.       Th»  I>«partEtajat  of   Public 
Health  holds  that  ailitary  lanvaa  and  vaeationa  oaninot 
run  conevurrantly  and  on  thst  bnala  haa  denied  the  pro* 
taatants  ti^at  portion  of  their  vacation  which  «aa  not 
taken  prior  to  induction.       Aa  tuolr  ailitary  leave  with 
pay  was  followed  innediately  by  a  ailitary  l«ave  without 
pay,  which  will  in  all  probabil  ty  li^Bt  for   the  reaairi- 
der  of  the  ;ear,   the;^  will  be  derTrived  of  the  balance  of 
their  vacation  by  x*eaaon  of  thia  aotion  of  tha  Dep«rtaMint 
of  Public  health* 

"IS 111  you  kindly  adviae  Xjia  aa  to  the  righta  of  tjiveae 
aiiM>^oyeea  to  receive  vacation  pay  while  on  aiilitary  leave?" 

2  ?  I  ^  ^  0  J*. 

Section  151  of  the  Charter  providea  in  part: 

"Every  peraon  WRploved  lu  the  city  and  county  aer- 
vice  ahall,  after  one  ;irear'*a  aarviee,  be  allowed  a  vaca- 
tion with  i>ay  of  two  calendar  weeka,  cuuiually,  aa  Ions 
aa  he  continuea  in  hie  emplojaent.*^ 


#8* 

Th*  lsngttftg«  ot   this  section  v^rj  cl««rl7  Indlcntes  that 
for  «a  «Bplo7»«  of  t:«  city  and  county  to  b«  entitled  to  &  veca-' 
tlon  with  pay*  bo  anuit  t»e  aatployed  by  the  city  and  co\mty  at  the 
tlno  he  recelToa  hi  a  TacatXui, 

thua»  In  the  qiiOZ>y  at  band«  to  the  extent  that  these  sen  re* 
celved  their  vacatlona  while  «tployed  by  the  city  and  county, 
thej  are  «ntltled  to  be  paid  th«reror.   However,  upon  their  in- 
duction into  the  ittllltary  service  oX  the  United  •states  .iovemment , 
tlAey  ceased  to  he  employed  by  tiim   city  and  county,  and  hecaiss  «st* 
ployed  oy  the  United  i  tatea  ;>ov«rnment.   Thereafter,  ahoiild  they 
return  to  the  city  <HstpXoy  durlntj  any  portion  of  the  reasalnuer  of 
the  year,  they  would  be  entitled  to  receive  the  halance  of  their 
vacfttlon*,  oth«r*lae  they  would  be  both  una:.le  to  coaplets  their 
vacations  or  receive  any  uay  for  tiiie  uncompXetod  portion  thereof 
following  th*lr  induction  into  service. 

While  on   thia  subject,  it  would  se«a  only  fair  to  aen  eligible 
to  be  called  into  the  service  of  their  country  that  every  effort 
be  auule  to  t^ive  theat  their  vacations,  aiiould  they  be  entitled 
thereto,  before  their  induction  into  service.   fo  this  end, 
department  heads  should  arran^^  vacations  so  tl^at  priority,  as  to 
tl»e  of  vacations,  be  given  to  those  Men  who  timy^   been  either 
notified  to  report  Into  service,  or  who  are  eligible  and  are  ao 
high  on  their  local  ref^.iatratlon  boarda  as  to  sake  their  notifi- 
cation to  report  to  aervlcis  rather  iamlnent. 

You  are  therefore  advised  that  city  employees  wtio  are  in- 
ducted into  military  service  of  the  United  vtates  uovemaent, prior 
to  the  CQBtpXetion  of  their  vaeatlona,  nay  not  receive  any  vaca- 
tion pay  for  the  period  following  their  Induction  into  the  kIII- 

tary  oervlco. 

BestTectfuUy  subnitted. 


City  Aliiorney. 


lot  Civil  Service  Casaalssioh. 


)284 


July  16,  1941. 


ZUiiJtCx  t       Mmy  tt»  Clilef  Ppobatlon  Officer  appoint  &  noa- 
r««l<l*nt  to  «  position,  miOmr   £^oetion  7  of  Um 
ClMrt«r,  without  gettlwg  prior  »pproval  of  the 
Itayor  and  iioard  of  ijuperviuore  -  where  there  ia 
ao  current  eligible  list  tor   the  position  and 
the  position  is  one  located  out  of  the  city. 

OentlVBens 

This  will  aeknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

"At  its  aeeting  of  July  2,  1941,  the  Civil  Service 
CoNMission  had  before  it  a  letter  froa  the  Chief  Proba- 
tion Officer,  reading  as  follows: 

*«r»  Frank  Kelley,  wlw  for  several  aonths  has 
bean  the  Superintendent  of  the  Log  Cfthin 
Eaneh,  *tas  reslipaed  the  position  effective 
June  50,  1941.   ^4r»  ivenne th  i»  McGrew,  second 
on  the  list,  iiM.B   waived  thereby  exljiaustlng  the 
Civil  Service  list  adopted  by  the  Civil  ^iervice 
CosBKissiott  as  of  awLj   21,  1941*   At  the  ttm» 
this  examination  was  lilvexv,  every  effort  waa 
aade  to  obtain  applications  froa  any  persons  la 
the  eosBflunity  qualified  to  hold  the  position. 

*liew  that  the  llat  is  exhausted,  I  am  teeiporar- 
ily  appointing  «ir.  Arthur  Evana,  who,  for  the 
past  eight  yeara,  has  been  the  Chief  Probst i<m 
Officer  of  ^anta  uarbara  County,  and  who,  la 
that  poaition  has  had  considerable  «xi>erienea 
in  the  plaeenent  and  supervision  of  probl«a 
beya  <--  both  in  foster  hosoes  arid  institutions. 
Z  aai  Baking  this  temporary  appointment  jpending 
the  establislsftent  of  a  list,  under  Section  VII 
of  the  Clfxertert 

* provided  that  iriiere  eonpetent  eitisena 
iAm>  are  residents  of  tlie  city  and  county 
eaoBoi  be  secured  to  fill  positions  out- 
side of  the  city  and  coimty,  then  non- 
resident citisens  wag    be  appointed  to 
fill  such  positions * 

„It  was  the  action  of  the  Cowalssion  that  tJtiis  matter 
be  referred  to  you  lor  an  opinion  aa  to  wliether  the  Chief 


ii. 


"Probation  Offle«r  has   Umi  autliority  to  sak«  thia 
appolnts&ant  without  flrat  aecurln^  tha  approval 
of  the  ii(ayor  and  ii^oard  of  bupervisora  aa  provided 
alaawhara   In  faction  7  of   tha  Chartar." 


0  PI  HI  0  ^. 

Section  7  of  tba  Chartar*  In  ao  far  aa  la  hara  applleabla, 
provide a  aa  foiloaa: 

"All  aMployaaa  of  the  oity  and  coimty  ahall  ba 
eitlzana  mvi   ahaXl  have  been  realdenta  Ur^ereof ,  for 
at  Xaaat  one  /ear  prior  to  t^ie  appolntcsent«  unleea 
otharwlae  apacifleall;;^  provided  In  thle  charter,  ...i 
provide^  tfaat  where  coaapetent  oltlaena  wty>  are  reajL- 
gents  of  t^  city  and  county  oannotb  aecured  to 
^111  yoaitlone  'outalae  q|/  "the  city  and  oom^^y,  then 
non-realdeni  cltiaeaa  aiay  be  appointed  io  till   ottch 
j^gjtlona;  and  provl4e<d7  alaOf  "that  poaltlona  re- 
quiring expert  or  toehnlcaX  training  nay,  on  the 
reacnnen^atlon  of  the  deuartioant  need  and  the  sntyorf 
«ul  with  tha  approval  of  the  civil  aervlce  cocaaia* 
aim  and  tha  board  of   aupervlsure,  be  exempted  froa 
tha  requiraaMnts  of  tnle  aection....." 

From  a  reading  of  Section  7  of  tha  Charter,  aa  above  quoted, 
it  appeara  that  there  are  two  characters  of  cireumetanoea  under 
which  non-rasidenta  nay  be  appointed  (a)  where  the  poaition  la 
one  outaide  of  the  city  and  there  la  no   conpetent  resident  to 
fill  It,  tken  an  ^aergency  appointnaent  under  S  ection  149  of  the 
Charter  aay  be  icade  thereto  of  a  non-reeident,  under  which  cir- 
euaataneea  no  prior  approval  of  the  ^ayor  or  the  i>oard  of  Super- 
viaore  aewna  eaaential,  and  (b)  where  the  poaition  requires  ex- 
pert or  tecbnleal  traininj^,  then  aiiould  th«  department  head  and 
itayor  reeoaHtend,  and  the  Civil  Service  Coraniaaion  and  the  ix>ard 
of  Supervlaors  approve  ti^ereof ,  tiie  poaition  may  be  exempted 
altogether  froia  the  residence  requircoaant, whether  the  poaition 
la  in,  or  out,  of  the  city. 

the  query  hex>e  at  hand  falla  under  the  illustration  of  aub- 
divialon  (a)  above,  and  hexice  the  reeomBtendation  of  the  Ma;/or 
and  approval  of  the  iiioard  of  Superviaora  are  not  neceaaary. 

You  are  therefore  advised  that  the  Chief  Probation  Officer 
has  the  authority  to  it»k9   the  appointaent,  aa  related,  without 
first  securing  any  recoasiaeitaation  of  the  iitayor  or  approval  of 
tha  board  of  Supervieora  therefor,  provided  the  aame  la  made  as 


0^1 


mn  «a*rg«»ne7  ap]K>lnt»«&t«  not  to  exeAod  a  period  of  nlnaty 
dajrs  in  longth. 

Rospeetfully  sul»Altt«ci« 


City  AtioTnmy* 


CI7IL  aKRVXCE  comtiBsios, 


§• 
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Jtay  17,  1941. 


In  r«:     1.      ClAKA  A*  ^^iUlKIuN  V8«   &AM  ii^'dUELS 

Munleipal  C<»art  Action  So«  154327; 

Jud^Mnt  for  1118.67;  Levy  irnder  C«C.?*  &«o«710} 

VlihdrawAl  of  Contributions  Fay  Uarrftnt 

iio.  25746  *  4^110.23} 

Superior  Court  Action  ^«  25310$ i 
Jod^BHint  for  $900,   plua  interest] 
Lsvy  vaoAmr  C.C. r.  Bsctlon  710 
E«tlr«»«»t  ?«y| 

3.      0161  Oh'  V,   UIRTOa 

Intsrloeutory  Doeres  of  Divores  swardlzig  all 
SOMMwmity  property  to  plaintiff  &nd  contain- 
ias  order  Uunt  Controller  pmy  to  plaintiff 
all  w»neys  due  defeicdant  froai  Ketir«»ent 
Systsn  and/or  city  as  salary  or  ssoneys  earned | 

Monielpal  Court  Action  no,  159988 | 

Judgment  for  t^287«29;  Levy  under  C«C»F«  &eG»710s 

mthdraiial  of  contributions  pay  warrant 

Ho,  23821  -  v47S^.63 

Orders  appointing  Heoelver  and  i^pprovlng 

heeeiver*s  bond  in  the  natter     f  c<r:e&ter 

K.  Shear,  i'ankrupt,   U.  a.  District  Court 

Action  Mo.  33826-w,   In  daakruptcy* 

H—r  Sir  I 

You  have  requested  say  opixiion  as  to  the  procedure  you 
•boiuld  follow  in  the  above  entitled  aiatters. 

0  P  1  H  1  0  M. 

Section  710  of  the  Code  of  Civil  Procedure  provides  a 
■ethod  for  the  reaciilng  by  a  Judgiaent  creditor  of  a»neys  due  his 
Judgment  debtor  vtien  such  oioneys  are  due  from  the  City  aiid  County 
of  &an  t>ranciseo  <»>  any  other  Bmnicipal  corporation.     This  see- 
timi  in  Part  2,  pax*s^aph«   (a)  and  (e)  states t 

<a)   "If  such  sKiney,  eaises  or  salary  is  owing 
and  \uapaid  to  sueh  jud^sment  debtor  by  an;^  coimty* 
city  and  county,   city  or  Municipality,   quasi 
aunlolpality  or  public  corporation,   said  Jud^ent 
creditor  sliall  file  said  abstract  or  transcript 


imd  affidAYlt  vlth  th«  audlt<»r  of  «UQh  eouxity,  city 
and  county,  city  or  municipality,  quftsi  mmlclpallty 
or  public  corporation  (and  In  cas«  tbare  b«  no  ftvdi- 
tor  then  with  th«  official  wlioae  duty  corresponds  to 
that  of  auditor;.    thereupon  an  id  auditor  (or  o  titer 
official]  to  discharge  such  claia  of  such  judgment 
debtor  a^iall  pay  into  the  court  nhlch  issued  such  ab- 
stract or  tranaeript  by  his  warrant  or  ciisck  payable 
to  said  court  the  whole  €fr   such  portion  of  the  anount 
due  on  such  elala  of  sueh  judgiaent  debtor  as  will 
satisfy  in  full  or  to  the  (greatest  extent  the  awount 
unpaid  on  said  jwAgpant   at»a  the  balanee  thereof »  if 
any,  to  the  jud^nent  debtor." 

(e)  "Hhenever  a  eourt  receives  any  aoney  here- 
lUiABTt   i^  shall  pay  as  »mch  thereof  as  is  not  exempt 
fren  execution  under  this  code  to  the  Jud^^Bient  orea« 
itor  and  the  balanee  thereof,  if  any,  to  t  he  judi^- 
sent  debtor. ** 

^h0   procedure  outlined  by  the  provisions  of  Section  710  ttf 
the  Code  of  Ciwil  Proeed\u>e  is  in  the  rwture  of  garaiekasMit. 

Sees  Lawaon  v«  Lawson,  158  Col*  446; 
'grow  v«  ^oody,  27  LpI.  App.  4CM5| 
"§1  Cal,  Jufr'96S. 

With  reelect  to  the  City  and  Coxmty  of  San  rrariclsco,  ^ee- 
tlon  710  C.  C.  ?•  has  the  saane  effect  as  a  levy  of  execution  upon  a 
Solvate  person  or  a  corporation*   Instead  of  the  »oney  being  paid 
to  the  bheriff ,  however,  as  ui:^er  execution,  the  SKHMy  is  paid  by 
the  Controller  to  the  Court.    Yhe  cotirt  then  «akea  ita  deteralna* 
tion  under  Fart  2,  paragraph  (c )  of  the  section^^^ifith  re^^^ard  €e[]]' 
jfeether  any  jgw&t  of  t^^  atoney  is  exeaapt  froaa  axecutien.  Section 
710  C.  c",  "*.  p^vides  a  plain  and  siKplc  proceeding  io  enable  the 
collection  of  soaeya  by  Jud^ent  creditors,  aiui  this  procedure  is 
definitely  a  matter  of  state  concern,  as  are  all  gazNaishiinnt  pro«> 
eeediOti^s  • 

£eei  Dept.  of  aater  &  Power,  City  of  Los  Angeles  y« 
Inyo  Chwaieal  Col  I  Cal.  Dee,  427. 

The  fact  that  the  jsioney  involved  eoaws  frcet  tiitt   Retirement 
Systea  Fund  of  t^ie  City  and  County  neither  adds  to  oor   detracts  fr<»a 
the  propoaition  that  Section  710  c.  C.  ?.  governs.  Irlierefore,  in 
connection  with  matters  nusbered  1  and  2,  you  should  pay  into  Court 
the  moneys  now  held  by  you  as  a  result  of  the  procedure  provided  by 
Section  710  C.  C.  P.   Wen  If  this  were  not  the  law, it  appears  that 
this  would  seem  to  be  Uie  safest  procedure  for  UiW  Controller  to  fol- 
low, notwithstanding  aqr  opinion  of  February  6,  1941,  eoneernirtf^  a 
similar  subject  Matter* 


It  is  the  Iftw  of  this  ^tate  tiiAt  vhlltt  an  Interlocutory  decr«« 
of  cilvor««  is  ail  adjuuicatlon  of  property  ri^;.)  ts.  It  is  uevertheless 
not  a  final  determination  so  aa  to  perj^t  u;)  award  of  property*  to 
take  effect  as  of  the  time  of  the  entry  of  the  interlocutory  deoree. 


Seet  l^pes  v»  brtma,  92  Cal«  App.  691 

Webs ter  v «  weia ter j  216  Cal.  485. 


Tlierefore,  In  connection  irith  natter  numbered  5»  it  is  your  duty 
to  hold  the  Boneys  now  being  held  by  you  until  such  tiae  as  a  final 
deeree  of  divorce  in  this  sMtter  haa  been  presented  showing  the  dis* 
poaition  of  the  moneys. 

In  connection  with  matter  numbered  4«  the  withdrawn  oontribu* 
tions  should  be  paid  to  "3.  ^:.  .layward^  neceiver  of  Uie  Estate  of 
Chester  H.  Shoar^  l^nkrupt,"  upon  receiving  the  receiver's  x^ceipt 
therefor.    This  latter  is  so  because  of  the  fact  that  the  Bank- 
ruptcy Act  gives  the  bankruptcy  Court  jvtrisdiction  to  determine  all 
claims  of  bankrupts  with  respect  to  their  exemptions. 

,  Res poet fully  submitted. 


to  the  (controller  • 
c.e.  hetirement  i^ysti 

#3 


3286 


July  17,  1U4X. 


stmjiic?pi    us«  of  yvA  Sp  -  s 

for  Erigirrtjar  ..ion 

costs  in  comujctxoii  »i.ti.  tiio 
iwvelopsaent  of  tr.«  Airport  ©n 


X  ft«  lo  r«eeipt  of  ymir  letter  of  July  10,  1941, 

r««idlng  fts  follows 3 

"We  liBV«  boforo  -as  r«q\i«8t  af  tr.o  Giiiof  /,<1-.  .nis- 
trfttiY«  Ofrioer  to  atlloocte  $10,000,00  for  ©n,  irioer- 
InG  »ii«3  Inspection  in  coniMsctioii  with  6«v*Xopmsnt  of 
ti3«  airport  on  Troasnare    ialairid  out  of  tvsidB  ii«r«tofop« 
ftppr oprifttad  Tor  \il*k  sponaorsiiip.       Th*  revenues  to 
support  t:J.8  eppropritttion  eotae  frora  pro:.«rty  tfixee. 

"Can  these  funds  be  legally  xised  for  thSji  p^irposet 

**Xn  this  eooxi^etlon  ««  dlreot  your  st  tent  ion  to 
the  provisions  of  ^#eti<ms  1S7,  11&  and  74  of  tlia 


Ci3jurter»* 


O^iSXvM, 


Provision  is    dstde  in  turn  Asmttal  £»«^i;et  for  fu>Kla  to 
sponsor  WFA  projects*       These  pi»oJ»«te  ere  sponsored  not  only 
for  t  .e  v*ilue  of  trie  project  but  also  for  tite  ptirposc  oT  fura- 
Isiiivig  eraployaent  t;  thjse  wi-o  raay  be  entitled  to  it  oruier  ths 
''SYA  regulations. 

You  direct  xaor  ettentioa  to  Sections  74,  119  unA  127 
of  tKe  C]:iart«r  snd  esk  tl;av  X  advise  you  &s  to  tue  beariri^  &t 
tUe»e  partieulsr  sections  upon  your  inquiry* 

Sectl^ni  74  <deala  with  (deficits  in  su3iioip«lly  oened 
atilities  end  does  not  appl/  in  Uio  inst&nt  case  for  the  reasoaa 
that  ti^iis  appropriation  is  not  aade  directly  for  tiie  i^rover',ent 
of  t*ie  airpert  b'ut  rather  for  the  epotisors'^^ip  of  w?A  projocts. 

thXa  appropriation  does  not  e<»se  witlUn  t^^e  provisions 
of  Section  119  of  tl^e  Charter  for  it  is  aaore  in  tl^ie  nattire  of  a 


\ 


«2« 


pr^liaiaaxT^  sisnro^  than  of  wn  aotuel  li^^rove^^nt  to  tl^  air- 
port.       Tierefore,   it  Is  not  neomBsuvj  to  ijaudle  tiie  a*tt«r 
fts  6  n»w  utility  and  <^taUi  a  report  fr^a  tii«  Utllitiea  Coaia- 
Issiott  to  t):»  Board  of  4^upervlsor«« 

StioJi  an  appropriation  ^^a  not  vlolnta  tiia  provieiona 
of  Saetlon  187  wjiieh  daals   mily  with  tb«9  recalpta  fi'o&i  tzia 
utiXitiaa, 

3te  1^    jplnian  t;'4a  Oity  Xi««  a  parfact  ri^sht  to  raaka 
a  pnXiMixmry  Investiijutlon  for  tha   inpssiJr^ia&nt  of  un^  utility 
out  of  tax  funda*       You  ara  tiasrefora  advised  trjst  mn  &iloca» 
ti«i  of  ^10,000,Q0  out  of  ftM  apo£taorsiJLp  fiuKla  in  orsSer  to 
ioaat  tho  en^ciraarim:  tj^  it^apaation  coata  for  ti'sa  futura  ia^prove* 
laent  of  Tress-ire   Isl&j^  i«  legal* 

Vary  truly  yours. 


To  tl^  - 
iJontrollar 

C«^iaa  te  • 

Ghlaf  i^diainiatratlva  ^/ffleor, 
Mtenagar  of  ^^ilitlaa. 
Public  irtilltiae  Engloaar. 


3287 

1 

July       22     1941 

80BJBt;Ti     Aft8«Baffi«at  aatd  Taouitlon  of  th«  > 

Laurel  Hill  Cwamt*rf  A^«9oel«ti«ft 
J?rop»rty»  • 

G«ntl*£a«ns 

1  ttn  In  receipt  or  your  request  for  en  opinion  in  eonneotion 
with  the  proposition  of  whether  the  Laurel  lilll  Ceaetery  property  was 
subject  to  taxation  on  the  first  l^'ondey  in  ;iar«h  of  this  year*  and  whether 
the  petition  zu>w  pending  before  the  Board  of  Supervisors*  sitting  as  a 
leeal  Board  of  &<p2alixation  should  be  denied* 

2  have  made  an  investigation  of  the  facts  and  it  appears  that 
tMs  i^roperty  had  been  used  as  a  ocaaetery  for  many  years*  ?het  pursuant 
to  an  ordln&nee  adopted  by  the  Board  of  Si^»ervisors  on  or  about  the  10th 

of  April*  1957*  and  approved  by  the  voters  on   the  i^^nd  day  of  Sovwaber*     i 
1957*  ell  of  the  bodies  reaaining  Interred  in  the  eesaetery  were  removed 
by  the  association  and  were  placed  temporarily  in  vaults  and  eataoouba 
of  the  Cypress  Abbey  Comysny,  a  corporation*  at  Lawndele,  San  Mateo  County* 
California*  there  to  be  held  pending.  th6  construction  of  a  Koiaorial 
nauaoleiaa  to  which  they  Bi^^ht  be  tiransf erred  for  a  final  resting  place* 

Tb»   notice  of  the  remov«l  of  the  bodies  from  the  eemetery     | 
property  was  duly  recorded  on  or  about  the  7th  day  of  February*  1941*  As  | 
of  tlie  first  Monday  of  March  in  this  year  there  renieined  upon  the  cemetery  | 
property  many  of  the  inonunents*  teonbs*  vaults*  gravestones  and  other 
atarkings  of  burial  plecea*  in  varloua  stages  of  decay  and  disrepair*  and 
in  the  process  of  reawval*  i 

On  December  16*  1940*  and  January  6*  1941*  the  Association 
entered  into  a  contract  with  Heyman  Hrothers*  Inc.*  oonteKplatlag  the  sale 
of  the  cemetery  property  to  this  corporation*   On  February  5*  1941*  the 
fairness  and  reasonableness  of  ti>e  sale  price  waa  approved  by  the  local 
Sttperior  Court* 

The  dedieatitm  of  the  property  as  a  cemetery  wes  removed  oa 
Sarah  10*  1941*  in  a  proceeding  in  the  local  Superior  Court*  This  was 
dene  pursuant  to  Section  7906  of  the  Health  and  Safety  Code  of  California. 
Eewever*  it  is  a  fact  that  the  bodiea  interred  in  the  cemetery  were  actu- 
ally rezGoved  prior  to  the  First  Monday  of  Jfnreh  In  this  year*  j 

1 
O  P  I  B  I  0  H  j 

In  skj   opinion  of  J\ine  18*  1941*  addressed  to  the  Assessor* 
X  held  that  it  was  for  hia  to  detez^aine  whether  or  not  the  cemetery  proper* 
ty  was  to  be  tnxed*  and  that  if  he  detersiined  tV  at  all  of  the  bodies  had 
been  re^^oved  the  land  waa  subject  to  assessaeat  and  tajcation*  and  that  if 
all  oi    the  oodles  had  not  been  rernoved  the  land  was  not  subject  to  assess-  i 
awnt  for  taxation* 


U9mmvr»  mUuim  thm  »s>itlag  ol    Ukts  «pi«l««  I  )wv»  2i«v  had 


>ectlon  1-b  or  ilrtlel*  XlIX  of  tlui  e«nutitu%i«a  provldos  *• 


follow*} 


'^ae^etion  l«b«     All  proporty  lutod  or  hold  oxelaslTO*  i 

ly  ior  tho  burl«X  or  otUu»r  poncftnoat  A«p««it  oi^  tlio  htaMA 
dood  or  for  tixo  ««r««  aiAl&t«noneo  or  ai»k««ip  oX  8u«h  ?ro{>ortS]r  ' 

or  sttob  cb»«d«  oxoopt  *•  aso4  or  hold  i'or  {^of  it»  oIiaII  \» 
froo  froK  toxatlan  «ri<l  Ioo«l  aotoosmont*" 

In  th*  e«»e  of  6YPItlE8S  UOm  Ci-V;KT!.j4if  4--.^iKU--^tX0ll     v.  SAK 
yiL».lfCl^O»  811  ceX«  387«   it  «o»  &*X4t  tlwt  oxomptlono  of  tliio  luitaro  natt 
bo  otriotly  oonotruodf  mnd  thot  j^matm  of  oxoaptioa  froK  t«x«tl«ai  oiumot 
bo  olXowo4  UAlose  tjoo  Intontloo  to  do  AO  1«  oxprosaod  la  <ilr«et  torn* 
or  is  fairly  iaforoblo  frooi  tbo  l4UMpt*^«  of  ibhm  l&Atrumont  t^   mtilcti  tho 
ri^ht  Is  el&iaod*     This  oroo  Involvod  tlMi  seao  oonstittttlosukl  provision* 

7ho  «enatl%utlon«X  ac^etlon  oforos«id  provldoo  in  offoot  that 
oil  proporty  uood  or  bold  oxcluolvoly  for  tim  burial  or  othor  doposlt  of 
tbo  httMA  doody   ohall  bo  froo  frea  tits«tlw»  ond  loool  ossoe»«ont.     Tho 
•ootloA  oloo  provldoo  in  of  foot  ti:>«t  all  proporty  aood  or  r^Xd  oxcluslTolyi 
for  tho  w»r^0  aiAintonimeo  or  upkoop  of  i»rop«rty  u«od  or  held  oxolualToly     | 
for  tlM  biurial  or  othor  pomoxiont  doposlt  of  tho  bi£n«n  do&d*   sball  tm 
froo  fr<w  taxAtita  and  leo»l  a«so«aaont« 

^o  sh«ll  preoood  now  to  dlsousa  tho   first  point  of  Iav  inTolv*^ 
in  this  situatlMi. 

In  viow  of  tho  f»«t«  aforosoid  it  spposro  boyood  any  doubt  | 

tbst  on  tho  First  Moadoy  of  MereS^  in  this  y«ftr  tho  proporty  in  <|u*stlon        j 
»«•  no  Ion;  or  HOod  «hf  IemIA  oxoluslvoly  lor  ti^  \mriol  or  othor  poraimont 
doposit  ol    tho  i^mtOk  d««d«  I 

Sootloa  31^  oi   tb*  KMith  oad  &ftfoty  Codo  of  Calif  omio» 
l^oiridoa  i  1 

^Six  or  iU'^ro  hwum  bodiao  baing  ^oriod  at  ana  plaoo 
oonatitutaa  tha  plaaa  a  amatary*'* 

fimM,  «a  hoTo  a  logialatlva  dafialtioa  of  irtut  a  oaaatory  | 

aoaaiata  of  in  c«lifemia.     'ioraovert   thora  »ar9  a  maabar  of  aaaaa  of  out* 
aida  jurisdiationa  vbiok  iiold  tkat  a  oaaatory  aay  ba  abandoaad  aa  aueh 
and  that  «han  thia  haa  baaa  doiM  tho  land  in  qaaatian  ia  ae  lon^r  a 
eaaaatary* 

la  fm&^  rm  P,OVmmA  Ctdir  «0.,   X8d  S.«.  7C7   (S.C.)   tha  Court 

SAldt 


"Th*  ftbftndonBient  of  a  burying  place  la  &ccoiapXl«he4  by  thm  i 

r«aeoTsl  of   th«  remains  to  &  »9ro  sultaioXe  piece."  ] 

In  R0U3(D¥a£S  T.   HCnrCHlJiSOS^    107   F&«.   345    (naab)   ftt   347,    th* 
eourt  sftldi 

"There  heie  been  no  ebandoi-u«eat  of  the  grftveyard*   Umaj  of  the  I 

bodies  tiave  not  been  removed.      It  only  loses  lie  oharaeter  »»  e 
resting,  place  lor  the  deadi  when  thoee  no»  interred  are  ejt^uaied  i 

sad  removed  by  those  havlm^  eutndrlty  to  remove   theft."  | 

in  CLkm&  V,   KRATina,   170  M.Y.S,,   XS7  at   ia«   the  Court  saldi       j 

"After  re&oval  of  bodlea*   Xim  cenetery  purpose  has  eeaaed."  j 

See  also  -  In  He  BOAHT>  3F  'TOAlfSPfiRTATTOH  O^  Cltt   OF  S^V:  YORK, 
261  S.Y.S.  409. 

From  the  faots  hereinbefore  set  out  end  trosi   the  law  as  I      | 
have  expressed  it,  there  oan  be  no  conclusion  dr&vn,  other  than  that  Laurel  i 
Bill  Centetery  property  ha4  been  abandoned  as  a  cemetery  prior  to  the 
First  '4onday  of  Kareh   in  this  year* 

This  disposes  of  the  first  probXsn  Involved  in  the  eonstlta- 
tlonal  provision. 

We  are  nov  confronted  with  the  seooad  probleu. 

I  do  not  believe  that  the  lani'ruage  of  the  conatitutlonal      | 
provision  was  intended  to  go  beyond  actual  eeiaetery  property  and  property 
direetly  related  to  cemetery  property,  such,  ior  example,  as  property      ! 
used  for  adjoining  stables,  garages,  hot-iiouses,  riower<-beds ,  tool-houses, 
etc.  This  fact  is  borne  out  by  the  decision  or  the  court  In  the  Cypress 
Lawn  CesMter;  Association  ease  and  by  tiie  sr^uaent  of  the  proponents  of 
Section  1-b,  Article  XIII  of  tive  Constitution  when  it  was  presented  to 
the  people  for  Adoption.  The  argument  reads  as  follows* 

^mmmi(T  is  i-avqs  of  siiNftYE  comiiVJiioML 

Axrti,SI>MEI8y  HO.    gg.  ' 

"Shis  proposed  SMeadRent  to  tiie  constitution  of  \ 

our   state  Is  xieoessriry  because  it  is  tlie  only  procedure  j 

whereby  property  can  be  legally  exeapted  frosi  taxation*  1 

"This  amendnent  should  heve  been  adopted  lonfy  ago  ] 

In  order  to  protect  the  lest  reatlnfe  place  of  the  ^ 

departed.  The  eetinty  asseesors  of  the  stette  hAr^   en-  i 

dorsed  tfcia  proposition  and  are  urging  its  adoption. 

The  county  assessors  know  th»t  they  cannot  under  the  !| 

lav  seise  and  sell  a  burial  lot  containing  a  body  and 
yet  unuer  the  present  law,  they  are   compelled  to  levy  \ 

an  assesameat  against  such  a  plot,  thereby  ajQ^ending 
the  time  and  money  oX  the  oounty  in  bookkeeping,  etc., 
to  no  avail,  and  jeopardising  %ii»   title  to  a  property 
that  may  be  oovitaining  the  last  remains  of  some  dear 
one.  Theae  continued  assessntittnts  only  aoouKul^te  and 
do  not  bring  in  any  money  in  tsxes. 


I 
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^'FrActiecilly  every  state  in  th»  Union  has  adopted 
an  sxtiBptlon  ot   this  kind,  9Xid   rli^htlully  so*  euoA 
CaXllornis  should  iww  propsrly  «nd  legally  clarify 
her  statutes*  ?he  legislature  years  ago  passed  this 
exeaptioa,  but  the  courts  have  ruled  that  only  by 
eoendiu^  the  oonatitution  e«n  this  be  aeeomplished. 
An  infinitely  mall  area  of  our  state  is  affcoted* 

" Filially «  only  the  cemetery  property  not  held 
for  profit  and  owned  by  those  exclusively  for  burial 
purposes  is  exempted.   It  will  not  relieve  froca  taxa- 
tion property  ol  ecAetery  assooiatio^is  and  otxisrs  wlxich 
is  to  be  sold  for  profit*  iMt  only  property  to  be  used 
exelusively  for  the  burial  of  the  dead*  and  this  sacred 
ffToperty  should  be  kept  tax  free* 

"%e,i  therefore*  urge  a  tE&   vote  on   this  mendment ; 

"1*  It  will  proteet  the  individual  in  the 
ownership  of  his  burial  lot* 

"S*   It  will  clarify  the  present  law  and  make 
certain  the  duty  of  the  aaaestaors  of  the  attte  regard* 
ing  taxing  of  cemetery  lots  owned  by  individuals  and 
not  held  for  profit* 

"3*  Be  revenue  will  be  lost  and  the  State  Assessors 
Association  lias  endorsed  this  »eas\u>e  and  caused  the 
same  to  be  submitted  to  the  people  throu^  thM  legisla- 
ture* 

Bespeetfully  sutaaaitted* 

State  Senator*  Twenty-first  District* 

State  Senator,  Twenty-fourth  '^^istrict** 

The  8it\tation  now  presented  is  somewhat  similar  to  those  set 
forth  in  the  following  oases  which*  wliile  not  exactly  in  point*  are  at 
least  ioformsitivex 

ASStyiAT.GS  V*  8ALSRIDCB. 

QomiQimmxJtH  v*  u:xi:'.-?ou  cmmmx  comfa^. 
¥d  S.fe*  880  TOHTH 

PfOFLfc  ex,  rel,   mCK  v*  CtOTl'EHY  COMMAS!* 
Sd  Aser*   Rep*   3^   (111*}* 
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In   th«  Cfpr«»s  t««n  Cvmmt^rf   Atsoelatlon  e  •«  the  Court* 
rt  pa;  e  39S*  iuied  th«  lollovii^^  apro|>0»  lan;v:uag«t 

"W*  eannot  pereelT*  how  the  wlah  to  protect 
and  pre*«irve  the  reetliig  plaee  ot  the  dead  woul4 
be  2Ra4e  eflt^etiuvl  bj  ezemptias  propert^^  eueh  a«  Is 
herein  lavolved*  aod  wUleb  may  be  disposed  ot    at  anjr 
tlHM  and  for  ax^  purpeae*" 

r»or  can  I  peroelTe  ho»  x.iie  ^iah  to  protect  ana  preserve  the 
resting  plaee  oi  the  dead  would  be  made  effectual  b^  exefliptixiig,  an  aban- 
doned eeaetery  whiei^  ma/  be  disposed  of  at  any  time  and  for  aiqr  piurpose* 

The  point  haa  been  raised  by  eounaeX  for  Leurel  Hill  Cmnetery 
Association  and  bj  counael  ior  ueyiBan  f^others^  Xnc,  that  there  «as  no 
Judlclel  detei-mlnation  of  a  change  in  the  character  of  the  eei^tery  proper- 
ty until  after  the  Jlrat  i^'onday  in  Mareh.  Reference  has  been  nade  to 
Section  7906  of  the  Health,  and  Safety  Code.   It  is  my  opinion  that  this 
section  la  one  merely  designed  to  res^ove  a  dedication  «u\d  is  In  no  sense 
of  the  word  mandatory  upon  the  eeisetery  asaoolatlon* 

Th*   question  of  whether  a  cemetery  property  has  been  absundoned 
is  one  dependent  entirely  upon  the  faotSy  and  the  facts  here  diacleae  an 
sbandWEtfl&ent*  The  mere  fast  that  oioneys  to  be  received  fro«  the  sale  of  tlm 
eeaetery  property  will  be  required  for  the  care«  maintenance  and  t;^-keep 
oi  the  bodies  renoved  trom   the  ceaetery  property  does  not,  in  my  opinion, 
coaapel  an  exe»ptloa« 

I  r»£«iT   again  to  the  ease  of  CYPRESS  TJVWH  CBMJSl^Y  A?SOCIA?  OH, 
hereinbeiore  mentioned  viiere  the  court  held  that  tax  exeatptitms  of  thm 
nature  herein  involved  jsust  be  strictly  construed* 

la.   view  of  the  foregoing  it  is  sij   opinion  that  vhea  the  bodies 
»ere  removed  froia  the  ceaetei^  property  with  the  intention  of  abendonins 
the  property  as  a  ceiaeter/,^r8per%y  beeaaw  subject  to  aaaeaament  for  local 
taxation  purposes*  notwithstanding  that  the  eesuitory  property  tnay  be  later 
sold  and  the  proeeeds  used  to  construct  a  mauaoleuoi* 

The  appllc«itleA  now  pending  ibefore  you  should,  therefore,  b« 

deuled* 

Hespeetfully  subnitted. 


^ifi  mimm 


Board  of  Supervisors, 
cc  to  Assessor 


5288 
^  July   50   ly4l 

SUBJlCTi   Added  costs  of  Municipal  Railway  Coaches 
by  reason  of  inability  of  the  City  to 
accept  delivery. 

Dear  Sir: 

I  have  your  request  that  I  advise  you  as  to  the  ri|.>ht  of 
your  Coamiission  to  call  upon  the  Purchaser  of  Supplies  for  a  supplemental 
purchase  order  to  cover  actdcd  costs  of  certain  Municipal  Railway  Coaches 
purchased  from  the  ACP  Motors  Company,  due  to  inability  of  the  City  to 
accept  delivery. 

You  also  submit  to  me  a  letter  signed  by  Mr.  Beatty, addressed 
to  ft^r.  D.  W.  Dodge,  who  is  the  local  representative  of  tlie  aCP  s5otors 
Ccmpany,  in  wlilch  he  states  that  the  amount  necessary  to  reimburse  the 
Company  for  the  delayed  delivery  is  |743.v33,  which  is  made  up  of  the  cost 
of  removing  and  recharging  batteries  in  the  ten  coaches,  inspecting  and 
adjusting  the  electrical  systems  tliroughout  each  coach,  chan^^lng  oil  in 
notors,  assembling  engines  in  order  to  Inspect  bearings,  together  with  a 
thorough  cleaning  of  each  coach. 

OPINION 

I  have  examined  the  contract  entered  into  by  the  Piurchaser 
of  Supplies  for  the  purchase  of  these  coaches,  which  contract  is  dated 
February  7,  1940,  and  find  in  the  contract  that  the  delivery  of  thes« 
coaches  was  to  commence  within  CO  days  after  receipt  of  the  purchase  order« 
and  said  delivery  to  be  completed  within  10  days  thereafter. 

While  the  record  is  silent  as  to  the  exact  date  of  the 
receipt  of  the  ^^urchase  order,  I  take  it  that  it  was  witl^.ln  a  reasonable 
time  after  February  7,  1940,  the  date  of  the  contract,  and  thereafter  these 
coaches  were,  according  to  the  contention  of  the  iitiotors  Company,  ready  for 
delivery  sometime  approximately  about  the  first  of  May,  1940.   I  further 
find  that  these  coaches  were  not  accepted  by  the  City  until  the  2rd  day 
of  March,  1941.   The  delay  in  acceptance  being  caused  by  certain  lltlgatloa 
concerning  the  ri^^ht  of  the  City  to  purchase  the  coaches,  which  litl^^ation 
was  finally  determined  in  favor  of  the  City* 

In  my  opinion  as  long  as  the  delay  in  acceptinc  the  coaches 
was  caused  by  an  act  of  the  City,  or  rather  by  the  failure  of  the  City 
to  act,  it  appears  to  me  that  the  additional  cost  of  caring  J  or  these 
coaches,  as  set  forth  in  Mr.  Beatty's  letter,  is  a  proper  charge  against 
the  City,  and  that  the  Commission  should  request  the  purchaser  of  Supplies 
lor  a  supplemental  purchase  order  to  cover  the  added  expense. 

You  are  advised  accordingly. 

Respectfully  submitted 

Manager  of  Utilities 

cc  to:   Controller  -_—_«»-_«_«_»«_«_________ 

Chief  Administrative  Officer  CITY  ATTORNEY 

II 


5289 
August   7   1941 

SUBJLCTt      H«fund  of  Deposit   paid   to  nar  Meaiorlal 
Truat«e8  for  use  of  Opf:ra   house* 

Oentlemsn: 

I  sm  In  reoeipt  of  a   letter  fron  the  Clerk  of  your 
Bo&rd,  unaer  date  of  August  &»  1941,  directing  my  attention  to  the 
feet  that  the  Board  of  *»r   iUinorlal  Trustees  reeos^iends  a  refund 
to  ifr*  Krwln  (?•  Gudde,  of  a  deposit  paid  for  the  use  of  the  Opera 
House  on  the  eveniri^  of  June  4,,   1941.   Attached  to  the  letter  is  a 
copy  of  the  Resolution  adopted  by  the  Aar  Meaorlal  Trustees,  ircn 
*hieh  it  appears  that  Mr.  Ouude  retaineo  the  Opera  House  for  th« 
dat«  mentioned,  on  behalf  of  the  is^mergency  t^escue  Constiittee.for 
the  purpose  ol  acquiring  funds  for  the  benefit  of  the  unfortunate 
Viet  las  of  isuropean  conditions* 

It  furtlier  appears  from  the  Resolution  that  on  June 
3rd,  Ur»   Oudde  advised  the  Secretary  of  the  Bonrd  of  Trustees  that 
o«lng  to  the  Illness  of  two  of  their  speakers  the  meeting  had  been 
postponed  and  subsequently  advised  the  Secretary  that  the  meeting 
would  not  b«  neld* 

0  F  I  £*,  I  0  » 

I  direct  your  attention  to  Seotloa  45,  Article  1, 
Part  III,  Subdivision  (a),  of  the  iiunlclpal  Code,  as  amended  by  ordin- 
ance So.  524,  approved  February  28,  1940,   This  section  deals  with 
the  refund  of  moneys  atid  provides  as  follows s 

"Any  fees,  or  amounts  imposed  by  licenses,  or  penalties 
or  costs  or   deposits  hereafter  paid  to  any  department, 
board  or  co^imisslon  of  the  City  and  County  of  San 
Francisco,  may  be  refunded  as  hereinafter  set  forth* 
provided  that  su«h  pay^ient  was  made  by  reason  oft 

1*  Duplicate  payment 

2*   Payment  £mda  In  excess  of  the  actual  amount  due 
hy  reason  of  a  clerical  error  of  suld  depart^nent,  board, 
or  osoaslsslon* 

3*   Payment  erroneously  collected  by  resson  of  a  cler- 
ical error  of  said  departiaent,  board  or  ecNnmisslon)^ 

This  section  also  provides  that  ell  clfel»s  for  refund 
under  the  section  xsust  be  filed  within  one   year  after  the  last  ItMs 
of  the  account  or  claim  accrued* 

It  would  &ppei.r   to  mo,  from,   the  Resolution  of  the  Xoord 
of  Trustees,  tiuit  ti^e  claim  siade  by  Mr*  Ouddo  does  not  ccxriS  within  mxxj 
of  the  contlrigeneles  mentioned  in  subdivision  (a)  of  Section  46  of  the 
Code,  and  therefore,  I  can  find  no  authority  for  the  refund  of  this 
deposit* 
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I  ralsa  no  point  at  thla  timo  regiu>din0  the  failuro 
to  proaant  a  verified  or  Ite^J-zed  claim  for  the  refund,  for  luider 
the  provisions  of  the  ordinance  there  la  no  aatiiority  to  make  the 
refund. 

I  return  to  you  eorrespondenee  fr<MH  the  War  Memorial 
Trustees,  a  letter  from  the  Controller  and  the  proposed  ordinance 
which  you  have  submitted  to  me* 


Respectfully  submitted. 


CITY  A^ORHnY 


Board  of  Supervisors 

n 


5290 

August   12  1941 

SUBJECT:   Klght  of  City  and  County  to  Permit  Use 
of  Streets  for  Flower  Stands. 

Dear  Sir: 

We  are  in  receipt  of  yotir  letter  which  reads  as  follows: 

"The  legal  representative  of  the  San  Irancisco  Retail  Florists 
Association^  Mr,  Lionel  Browne,  today  stated  that  it  was  his 
opinion  as  a  matter  of  law  that  there  was  a  serious  question 
of  law  involved  as  to  the  rii  ht  of  any  person  to  conduct  a 
private  business  on  the  city  streets  of  San  Prancisco,  and 
that  it  was  his  view  that  if  a  test  case  reached  the  Supreme 
Court  the  Court  would  follow  other  decisions  heretofore  ren- 
dered by  it  and  hold  as  a  matter  of  law  that  no  street  flower 
stands  eould  remain  on  the  streets  of  San  Francisco* 

"Hay  I  respectfully  request  your  views  in  connection  with 
this  question,  for  the  reason  that  I  would  far  r  ther  see 
smaller  flower  stands  on  the  streets  ol  San  Francisco  than 
have  them  elixainated  entirely, 

"Mr*  Browne  stated  that  he  would  supply  you  with  authorities 
on  this  question,  and  you  may  expect  to  hear  from  him." 

0  P  !_  N  I  0  » 

Mr*  Lionel  Browne, mentioned  in  the  above  request,  has 
subaitted  a  list  of  authorities  to  me  in  support  of  his  position  in 
this  matter.   However,  without  entering  into  a  len^'tlxy  discussion  of 
said  authorities  it  is  my  opinion  that  tiiey  may  be  distlni^uished  from 
the  case  presented  by  your  request. 

The  power  of  the  municipality  to  permit   a  restricted  use 
of  the  city  streets  for  such  flower  stands  is  measured  by  the  authority 
granted  to  it  by  the  state  legislature.   This  power  is  contained  in 
Section  24  of  the  Charter  of  the  City  and  Cotxnty  of  San  Francisco,  which 
provides  in  part  as  follows: 

"The  Board  of  Supervisors  shall  regulate,  by  ordinance,  the 
issuance  and  revocation  of  licenses  and  permits  for  the  use 
of,  obstruction  of,  or  encroachment  on  public  streets  and 
places,  exclusive  of  the  i^ranting  of  franchises  ;;overned  by 
other  provisions  of  this  charter  ■>^  *  «" 

There  is  no  provision  in  the  charter  regulRtin^;  llower 
stands,  hence,  there  la  no  restriction  from  thot  source  oi   the  power 
of  the  Board  of  Supervisors.   Also  the  lan^ua/^^e  of  the  aoove  section  is 
clearly  broad  enough  to  permit  the  Board  to  regulate  and  license  an 
encroachment  on  the  city  streets,  assuming  that  this  direct  t,rant  of 
power  does  not  violate  the  constitution  of  this  state  or  of  the  United 
States. 


-e. 


Ahmthmr   th«  licensing  of  Xlower  st&ncls  to  occupy 
certain  reslricted  portions  of  thm   sidevslk  of  the  City  snd  Cotmty  is 
strictly  s  municipal  sffalr,  or  might  bs  considered  witl^in  the  Xegls- 
Istive  province  of  the  state  is  not  directly  presented  here,  for  the 
State  haSf  in  fact,  not  legislated  on  this  particular  point  and*  there- 
fore* assuming  but  not  admitting*  that  this  is  •  state  affair  the   City 
and  County  is  free  to  enter  this  field  of  legislation.   (  Quinn  v. 
Rosenfeld,  15  Gal.  (2nd)  486.) 

As  to  the  constitutionality  of  such  an  ordinance  I 
feel  that  there  is  no  improper  discriialnation  shown*  for  the  present 
ordinance  merely  restricts  the  number  and  position  of  such  stands  in 
order  to  keep  th«R  «itV>ln  reasonable  bounds  and  from  becoming  a  public 
nuisance*  And  it  does  not  restrict  the  applicction f or  such  a  license 
to  any  certain  class  or  group  of   individuals. 

fhe  power  of  the  legislative  body  to  control  the  use  of 
sidewalks  has  been  recognised  on  numerous  occasions  in  this  state. 

Seet      v;AUJVCE  V.  Center*  67  Cal.  130j 

LAi.BA  VISChNT  CO  v,  GlfY  OF  SKT^MA* 
111  Pac.  (gd)  17.   (Supreme  Court  March  1941) 

The  rule  of  law  on  this  subject  is  digested  and  succinct" 
ly  expressed  in  HoQUILLIS  on  JIUKICIPAL  COhi'OaATiOJJS,  Section  1414,  as 
followst 

"As  stated  in  a  preceeding  volume*  the  control  of  streets  is 
primarily  a  atate  duty  and  the  legislative  control*  in  the 
absence  of  constitutional  restrietion*  is  paramount*  subject 
to  the  property  ri,  hts  and  easKnents  of  the  abutting  owner, 
i^urtr.ermore,  subject  to  auch  rule*  the  legislature*  by  virtue 
of  its  j?eiiorRl  control  over  streets  and  highways*  li  s  the 
poveer  to  authorize  structures  in  the  streets  for  the  conven- 
ience of  business  which*  without  such  authority,  and  under  the 
principles  ol  the  cosanon  law,  would  be  held  to  be  encroachments 
and  obstructions.  Thus  the  legislature  may  authorize  a  li?nlted 
use  of  sidewalks  in  front  of  bulldini  a  for  stoops  or  cellar 
openin^rs,  or  untsereround  vaults*  for  the  siore  convenient  and 
beneficial  enjoyment  of  the  adjacent  pre;nlses. 
"The  Iegi8latu2>«  may  delegate  the  power  of  control  over  Its 
streets  to  the  municipal  corporf^tious  of  the  8t<%te*  or  to  the 
>^overnrolng  body  in  a  city*  town  or  village*  or  to  a  parti culnr 
municipal  board*  or  other  agencies;   but  a  municipal  corpora- 
tion cannot  permit  a  third  person  to  occupy  streets  so  as  to 
iriterlere  with  tr^eir  use  by  the  public  unless  such  power  is 
clearly  conferred  b^  statute  or  charter  provisions,   where 
such  power  has  been  so  delegated  the  power  of  the  municipality 
la  measured  by  the  statute  or  charter  provision  delegnting  such 
authority." 


-a- 


It  should  be  remembered  that  the  power  of  the  ^itj   and 
County  to  grant  such  permit  Is  not  superior  to  the  rights  of  the 
abutting  land  owner*   The  latter  is  entitled  to  free  in  ress  and  egress 
to  his  property  at  all  times  and  may  cause  any  encroachment  on  the 
sidewalk  directly  in  front  of  his  property  to  be  removed.   The  power  of 
the  nuinicipality  above  referred  to  extends  only  to  the  public  generally, 

i^herefore,  you  are  advised  that  the  City  and  County  may 
permit  the  restricted  use  of  the  streets  for  the  above  mentioned 
flower  stands  where  such  use  is  not  objected  to  by  the  abutting  land 
owners • 

Respectfully  submitted^ 


CITY  ATTORKEY 


BOARD  OP  SUPERVISORS 
Alfred  Roncovieri. 
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Au^stSt  IA0  IMXm 


smsfastn    .^souM  oialBui  for  iHam0»  mHaSaEt^ 
«lth  th0  ck»tr<iXX«r  or  fidtli  tl» 

Swyr  si^t 

^^dL2.<KP»  Alfsrod  A.  Fo]^i;^h»  Fvoatc  Ar«im  and  JuUuii  ^.  Hoaina*     L^rI 
a<iHoa  ms  iMKidUjog  on  all  tt»99  elcdx^^  the  elAl^iai  hfv  .rin£  arlsan  ti^ 
reason  of  a  jltxiegr  tnsa  beijig  deiiniGi  into  a  pai^tlall;^  flljUid  ti^SMb 
op«icd  by  tliO  v^taap  Ptpartaaiaat  ror  ti-m  pux>posa  of  laying  plpa.  vstiflb 
•aid  treaa^,  t»y  raaaaa  of  baizi^g  pairfelalXy  fiUod  «11^  vttla.  mx^af,  «aa 
aot^  visll»lA  t®  tho  asiToi^  of  tl»  litaaagr  tsua* 

ikll  of  tbiHio  oliyjsia  tro3?o  i^f»>as«ateS  to  l^l»i  Contr^Uia?  pisrmtaaft 
to  tiiO  iirovislotxa  of  ->«ct£oKi  &7  of  tiio  >mrfeaiF«    !?»o  of  Uiao^  ia  a<ld» 
imosx  to  bat»g  E^)?90ontod  to  tbo  Oontj^oller^  wwpa  aXao  filed  idth  tba 
Baaird  of  Bupdpvia^pa* 

lEank  amvft  papaaostiad  the  quai^icait     Xa  it  pro^r  for  yoa  to  pay 
t^  olaSxHi  i^sen  tbey  imna  pif^Msitad  oiOsr  to  tim  OoaA3iK0L3M^t 

^sa  ^r<n?«P  raftslutlos}  htt*  ba«2  imsaad  Ij^  tlsa  ^l»llo  otllitlaa 
coeniaaioa  axitl^oarlalng  tbe  ctig'^afmsS.w^  of  t)i^^»a  oXaiaia  asid  t^  i^a^ncmt 

of  tiM  i^jisr^jvcmlaa  out  of  t^^  ta^a&u  of  ti:^  ^'«uar  .riapaxitEaaiii*    'il»  lioaxd 
ot  3i9aapirlsoa»  Ima  also  adopted  mx  ordijsaxioa  autJite^Plalise  tdxa  eot^areaBlaa 
raanrmi  iwiKltid  by  tiaa  offl^^* 

X<XL  Isaaa  ymir  «ag@»otio»  upoa  tha  pjp9i?&altlmL  that  tha  Xoavlttg 
of  thla  tapisi^i  iiaii^ra^w^y  ftULad  eoo^ltu^d  a  daz^garoua  and  aaf  oottm 
c^mdlti^a  on  aa  opfl»  atroot  a:^^  tlieaMifosre,  ui^cb?  tha  Aot  of  Jttne  13, 
3^3,  t!ui  liaMlli^  pasted  \;^>^m  t^  ^Ity,  &a  dlaJgUtgoljSiod  fj?oei  tte 
^^atex'  vuaaat^  «ad  tinder  Mio  authoslta'  of  the  oaaa  of  V/lLlu.^  v» 

CI^  .        .    .ilfX  OF  SAM  FRAlloiivJO,  deaided  Aja?!!  83,  X941,  tJai  elala 
eho^ild  imve  bCMn  fl3dftd  ^i^  t}^  oieafii  of  the  ^^oa^  of  Cupervls<a^s,  aa 
provided  ia  tlia  statute,  eaid  not  wlta^  tlie  Cs8its?oli&r,  as  ijrovlcSad  t^ 
U'ie  Jhartar. 

13m  atat\£te  a^o«e    aaoticsiad  do^  pa^ovide  for  liability  on 
^  part  of  tba  city  £ii»  a  dim^Kroiua  aad  defeat! ve  eosiditlcn  in  a 
Dlio  atveet.  but  it  aaosia  ta  lisdt  tlie  liability  to  oaaaa  f&msp»  ^m 

^xic^arotui  or  daf aetiTO  ot^idltiosa  waa  krunoQ  to  tba  of floiala  of  tt» 
ity  or  axlati^  for  suah  period  of  tism  t^mt,  in  tuo  espdlmry  oovirae 

^C  tlialr  dutiea,  the  officiala  slia^^ld  r^ve  knoim  of  ov^ih  dafe^ive  ooi>- 

dltloa* 


ta  tim  iaatint  oiat»»»  tlnwo  la  moan  doubt  ma  tm  vh^^^ttr  this 
oandit^csi  axliK^oa  a  «u£ftoi«d>  Ittj^^ifch  of  tisi»  to  tivim  ttm  isaovXed^t 
oT  ftusli  eonditloa  barae  to  tbo««  (aaaue^cd  mlth  tbd  r«pwUP  <^  •tvoot«. 

£b  liw  fla^  of  ms^j^  ir«  cis^  of  Ajy^isasi.  ibi«  (^a«  ssx,  the 
fiwts  wav«  tm  follovit    a  ped^t«i«n  «&»  tn$vafmSL  ^  reason  of  siippiBg 
<m  i«t  paint  fi^eh  laad  ba«o  placad  «b  tlsB  straet  shortly  befora  tba 
aoetdaat  by  e^loyooa  of  tiie  eity  Mrtizig  uadM^  oapd^am  of  tlse  chief  of 
poUea*    ?he  oourt  held  that  the  mere  Dftet  tSiat  the  vock  aaa  done 
by  an  sn^Ioyee  of  tSie  olty  di4  not  of  itaaXf  tss^nltm  ismedlate  notie^ 
to  tim99  iNMi^KnalbXe  far  the  vmst&ylns  of  the  eondltioaa.    Mr*  <3Ufl^oe 
Langdoa^  iritio  wrote  t^  ^inlosi  of  ^e  oo-t-irt,  saidx 

*^7he  las^alpallty  i«  x^st,  tmder  this  etuMnite,  lXi» 
able  In  the  mss»  namier  as  a  private  ecffp<MK^ti<»i«  f^p 
aefiigKaae  of  its  ens^Loyeesf  aer  is  it  enau^  t»>  shoe 
a  «a^HPoue  «»i4itlfln  of  T^qpoperty.    l^e  aiiQioipalit9> 
Mast  bBipe  imd  notlea  ahd    cvo  failed  to  anreise  its 
fl^peaptaoity  to  rsoedy  tl^  cor8ilti(»i*    The  tbmsBV  of  the 
ael  iMsos  to  be  tlasA  liability  is  ic^sosed  not  taxam  f&t 
the  i^Ko^KPQim  oonditioeiy  butt  for  tho  t9i.Xxsr9  to  reaed^ 
t%,  VK^&a  kmnfledge  cr  ootioe  t^MHPeof*" 

.This  does  not  sseaa  that  ttimm  is  not  a  liability  res^Lr^  Mpo& 
Urn  Olty  for  the  aeoldeiat  sustaizud  by  the  several  olaiaaists  aboive 
aflBtiscwA,  biit  ^le  lU^llltyapie^  froa  a  soiiree  dl£fer«Eit  fron  a 
daagcreoe  and  defe«^-ve  cooidition  of  the  street  aaa  the  failure  to 
rsaedy  !%• 

AS  ^bove  issdieeted,  tSm  aeetdent  eae  really  caused  by  the 

fttllvirp  of  the  eiaplo^ees  of  ^e  ^^it»  D«p«PteisBty  wMi^  is  insider  the 
jiapieftietioei  of  th«i  ?id>Xie  iitilitlos  aoesslssiosi,  to  i)rope^y  fill  <h» 
to  vtroporl?  (T-^LTd  tlie  treKich  i^^dh  «ae  ^mstruotod  for  ta:»  InstalletioG 
of  aater  pipa«     seotion  121  of  the  ^liartsi^  ^ovldMit 

*She  eoaaissioa  shall  ^^aamrwm  all  city  azid  eeta^ 
ordlnKieMi  aod  ths  regulatlosss  of  Urn  dep«rt»eat  ot  ?i^>» 
lie  wostai  restive  to  \£tilit^  opeadn^,  strtustixres  sad 
polee  in  streeiMi  ai^  otimr  pa^lie  pla&i»,  as  i^ell  as  all 
ordinances  eta&  ri^gulatlojas  ^^alatlve  to  twrrioaitos,  oa^ 
struetlcai  Xi^tSy  ref  llUog  «»»vatlflz»  and  tgplaaing 
taoA  tmSattalxdxi^  street  ^vmmuSmt  *  ^  ^c* 

Motion  784  of  iamgitmf  10  of  the  ^csilelpal  Cede  providae  as 
folla«it 


"Siaary  peapeoeu  fljia  or  eorp«e«tioii  by  idun  caf  ^atev 
eSioee  iwriefllnte  dlreetia^  or  aix^wvLt^,  either  aa  prinoipal^ 
eoBtevae^V  ost  v^l^er,  any  ,>ortion  of  any  pvkiSLLe  street 
aay  be  i^ade  dangapoua^  ismst  ereet  arsd,  so  l«ig  aa  tiio 


4ametm  jmy  om^xsm,  ssintein  eapouaod  tiie  porfelon  of  «u«b 
•t»i«%  9»  Mite  ItaagfMPot^p  »  good  «nd  auteafeiittaX  terrl^ry 
•ad  eBu«»  t«  !>•  wifntmlTWid  as  iMntai  «nd«  of  such  b«En«^, 
dust%  0WS7  aX0s^,  fxiws  iiMWit  tsftil  ^mgUi^,  a  ll^3Md 
lant«nu" 

31&  WQfuXd  m^fttiapf  tlioroforGy  froe  tliA  faets  tiliftti  ^i3«  aeetdant 
t2w  list  giM>»<d  qpdln»iK»  toad  to  px^wipXar  z»«fUl  (»r  texslo«d«  tlio 


ted  Hwan  iSsau    'Biio  osillDiusoe  ims  a  !:aKoil«ti«  of  the  e!mx<ti»p, 
and  Vamrm  am  Iba  xib  q^umi&fia  tivit  tisa  faiJUsra  %o  obay  l&a  ordHMHfica 
wui  ntfpLlipaEMa  ob  the  p«r%  ^  tsi^oae  <^iar@ad  «itd:i  tba  partteuayHP  #ui^« 
itotbomgr  1«  not  naeaeaary  «a  mi«<;ft5n  tbo  oft»daald«d  perSjaaipla  t^t 
Mwya  ana  mstadaa  e&  injvrsr  ^  ra&aoii  of  t^w  f^Xura  of  tlw  tiaxaoa 
oattlUB  ^^*  injur?  to  otMgr  tha  og«yiimnaa»  tbat  tbo  caia  o«tt«iJ3g  tisa 
iB^uvsr  is  guilt?  of  oaslignwaa* 

JM  rUm  of  tha  faaai$3iiigy  Taa  ai^  advia«d  that  in  i^  o^ialaa 
^la  teaa^M  ematalood  Xny  ^»  satand  alatwantg  abava  nintiorasd  was 
aaoatd  ^  tlii  fseil^ra  of  t^m  aapSa^faas  of  tba  ^tar  i^^perfaaoat  to 
oibay  tbo  aap^aUnwiaa  «^o9a  ous^Md  and  th&t^  tbsv9f<sxf;  txwts?  elaiaa 
fupoaa  l3?  a^ix^  failura^  am  in  tida  partiauJUup  ^b^^  &a  tl»  oit^  ai 
acting  in  a  p7^;»^€»tax7  oi^pi^l^,  it  1«  lla^a^  for  tb»  im^Xfsmum  of 
ita  aofwrnta  Kid  t^  alaiaa  ariea  voidKr  tho  ^lartcn'  aisd  £u>t  \m&e^  l^ta 
stata  laa  and^  tberafora*  tliaii*  ps^MStation  to  tha  CoatsoXlav  aeaq^ 
iBitli  tha  p«m8isns  of  3aotiaii  07  of  tba  Qaiiitaa»« 

liaq^ao^fuXl?  mibssittad^ 


ontroll^ 
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Aii^uet  IQ,   1W4I. 


SUBJi;iCTt     ?ow«r  of  Board  of  Sup©rvi«<3r» 
In  n«  Distrlbutlozi  sf  fielief 
to  liadlg«nt«* 

DMir  iJlrat 

Z  !«&▼•  70\3r  y«4a«Bt  t^«Lt   I  advise  you  as  to  wiamt  p9wer 
tha  Board  of  Supervisor*  ha.m  in  tho  aeiuter  c^f  t:«  dlatributl<m 
oX  relief  to  Indigente  in  tim  Cltj  a*id  Coiinty  of  s«^  Fr»Jici»oo, 
jour  request  going  es^eeifilS^y  to  tne  qveatlon  aa  to  vixat  ex.teiit 

tli«  Tublic  welfare  vmp&rtrn^i-X  fcya.y,  except  by  way  of  rec^ssftssead- 
fttl<mf  regulate  tiie  assoujit  of  relief  to  be  given  to  Individual 
peraoixa. 

The  setter  of  relief  to  indi{|ent8  la  a  ^j^tter  of 
at&te  »ide  interest » 


»t  CITY  AUB  c;;ui?Tx    .  V,  C-»;^..xi;S> 

216  Cal,  1S7,        ia  t':iii  case  ti^"  said  J 

"l^ie  Oit^f  «nd  Co^intj  of  &mn  Franeiseo  h«iB  ti^e 
dut;^  as  Buch  city  and  county  of  sue       -  ■         "s  po<^ 

by  the  ueiial  -setiiod  of  taxAtiotiy  hi^  ,,f  ^  ia 

a&iidfitory  and  1»  a  ri&tter  of  stfate^wicci  -I'^/i^ forest" 'in 
y'.lcL  gfel^'  c'lly  fer.u  ciouniy  'j's  j,-oyerftad  W  ,.t;;e  "lieneral 
Ts«r  tu^'g  'ffecie  ^a  a  cauiity"'»  '^an  a/^erit   of  the  at^^te, 
KVitl  no  iiicoaaiatent  provision  in  the  Mvmi'el|Sil''clML»^&^ 
ean  limit  the  perfexnaauee  of  a^xoii  county  funotioi\s»" 

Ttusj  St&te  of  Gailforiiia,  in  its  »*elfare  and  Inatitu« 
tionc  Code,  tmm  aet  t^  a  coriplete  aci^efiie  for  ti^e  relief  of  the 
neeil^*       Section  2500  of  tiitit  Odde  pr^vldeat 

"Every  county  and  every  city  artd  county  sr-all 
relieve  aad  support  all  iEKsoK^petent,  poor,    indigent 
pxir^&onm  mv&  ti^ee  incapacit&ted  by  age,  diaeaae,  or 
accident,   iftwf ally  resident  therein,  mmn  suoii  persoroi 
are  not  supported  and  £»elieved  by  tj»oir  relatives  or 
frienda,   or  by  ti^elr  Qon  rjs&xim^   or  by  i>tu.%«  hospit&ls 
or  otiicr  state  or  private  Institutiofia** 


•8- 


Seetion  2S01  provides t 

"Every  cotinty  may  t^iivo  a^icJa  e?n«rg«mc7  relief 
to  dependent  noiireeideute  ee  ttj$  respective  iMMrde 
oT  siipervieore  deeia  iieeeesery*" 

Seetion  2M)2  gives  to  the  co\mty  tl^e  right  tot 

'»  &  »  ineudpt  six  zuteeesery  axper\&es  In  trsns* 
{K>rtiiig  a  Qox^resldeat  liitdl^nt  to  anvither  State  or 
county  w^^en  inf orsetlon  6t  liftnd  re&eori&bly  tends  to 
sliow  that  tue  person  iui,s  «  le^el  resldenee  In  svusix 
Stfite  or  ooxmty«" 

Anotiier  seetimi  ol*  tie  ser^  Q^3»p  tc->wit,  Seetion 
2b04,  »9maa  to  go  a  X<mg  way  in  indisatljait  that  t.^e  >n&tter 
of  relief  is  to  be  adjusted  on  e  st&tG<»«ide  basis,  ratlior 
tl4an  on  an  individiial  eo^mty  iMtsis  for  tain  last  i^ientianed 
seetion  j;^ovidesi 

^If  a  dispute  occiirs  between  counties  es  tea  tt\m 
responsibility  for  an  lndi|-ent,   eit:  cr  co-ant;/  rmy 
sidmit  tl:e  diepate  to  %u&  state  ^^nt  s>f  ^oeisi 

^Ifare*       'fhe  decialon  of  t.^  «.  mxt  ti.ereon 

•hall  be  final.* 

WltmXXjf  Seetion  2S06  of  thia  pinptiouler  Coae 
IKTovideas 

"Tl3e  board  of  supervisors  of  every  county  as  a 
board*  or  by  eoseslttee  or  by  such  person  or  soeicty 
as  it  lasy  auti^oriee«   si^all  Ijivestl^te  every  fipplicao 
tloa  f«M?  relief  rro^<  tlxe  ftinds  of  ti.e  county,   siifill 
•upe3PVi»e  by  periodic  visitation  every  person  receivlri^ 
•ueh  relief,  »  ^  «••* 

I  Tintierst  t  at  the  mmeat  there  is  soi^  question 

eacletlng  beteeen  t^  of  a^ipei^isors  ai^  tr^  Ftiblic    id- 

fare  L^partjasnt  as  to  t  e  exact  t^'oat  of  relief  wx  tcii  si^oiXd 
be  ^^ranted  to  individual  persoiis  and  families  mid  t.^e  .d&ru^er 
In  wr^iel;  that  relief  shai^Ld  be  spread,   and  as  to  wtasti  s  r  ti.e 
aaount   of  x*elief  can  be  fixed  by  thas   Piiblic     elfure   :;«afcrt  erit 
or  by  the  lio&rd  of  St^>«x*vieors« 


•;s. 


092  Jim«  50ti;  ol  tho  prmmmnt  xoar  ytrur  Board  adopted 
«  rvacXutica^   tb«  peftlnont  portion  o£  vhich  r««dtt  «4i  foUowat 

"Kamp  J!h(KP&tor9f  8»  It  H«aoIired^  fh£tt  any  »id 
all  rellof  to  be  edstinlsfccrftd  In  tJjft  City  and  County 
of  San  FraitioXeco  to  Indlirent  x>«irsoriB  wiio  ara  ra  aidant  a 
tnareof ,  be  adxaiiiletarod  by  tiie  iPubllc  f»elf»ra  Corjsalsa* 
l€ffi  of  t  :«  City  feiid  Cmmty  of  Saji  Frtaiclseo  and  said 
CoEE^alsslon  la  r.©roby  ^iv  l  power  and  iaiti.orlty 

to  aatablltth  rulos  azsd  v  ..ons  Tor  the  ad^iistlstra'* 

tlon  of  aald  relief*" 

It  would  appe^f^r  to  sse  that  under  tf^e  provislone  of 
reaction  2&06  of  tie  aelfare  and  Jjnatitutiona  Cod*  sbcre  quoted, 
thl»  resolution  author! sea  tiie  Fimllc  ?<elfRre  to 

determine  the  aaount  of  relief  ne«e»a&ry  and  «  t>e 

payable  froci  tne  funds  of  t-se  county,   myd  to  distribute  thle 
aaiount  of  relief  to  tse  several  tiidigeiita  and  report  the  aaae 
to  the  Board  of  Gupervlnore,        In  ottier  words,   the  FnbUe 
iielfare  i:^part3ent  baeones  the  Inveatl^atlng  body  for  ti^e 
^atitin^  of  relief. 

True,  tte  iioard  nf  Siipervlsore  cl  ^    hBTe  to 

aeeept  tise  reeois^inendationa  of  t  .e  Kelfaro  it  or  to 

grant  t;»  teio  nt  of  relief  reooi  ixrsended  by  tLfel  cont 

but,  before  tue  Bi:>&rd  eoiild  do  otherwise,  it  v  ve  to 

repeal  tiie  r«eolutl(ss  of  June  30,   lv>41,  herelnbei\^r»  referred 
to.       xhormvipoa  t^ie  3o&x^  »ay  tmhb  mn  Independent  invest Ige^ 
tlon  of  the  aaount  of  relief  neeeeaary  to  be  glren  Indigent 
peraone  ej«i  the  spreitd  of  ti*at  ai^ount*       Txie  BotrA,   ham»V9Tp 
cannot  fix  tJiO  asoant  of  relief  or  tiie  spread  t  '  without 

either  an  liidependent  Ir^Yeetigatloa  or  en  invc-r  on 

ti-iTough  the  iffelfare  Departja©nt» 

U^Etder  tha  ^oTlal one  of  |3b*  Gtmr^OP  tr.e  v^elfare 
Ceperteaeiit  h^M  been  given  ell  the  pewere  f<»fswrly  f^oaaeeaed 
by  trm  Citlzena*  ii-ner,  lief  Co^^siittee  appointed  pureu- 

ant  to  .:>rdlv.unce  So*  1.  .      -    j  which  provided  thtti 

*Tiie  Coanlttee  shall  l.avc  admlnletx^t ive  powe.'a 
and  s^^ll  rave  full  poorer  to  adntinlster  all  relief  to  be 
given  or  afforded  from  tne  funda  of  t.  e  City  6^nd  County  of 
San  Francisco  vhen  the  aauie  are  rmde  available  to  aald 
Ceasslttee  by  appropriation  or  ot<;er«riae." 
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Ho— ¥W»  this  authority  would  &pp«t;.r  to  be   In 
conflict  with  th«  rc-"'-rr-'_  laws  of  t-^  Stat©  wlilch  vest  &  like 
power  in  ti^  iioarti  rvisora  and  t:ierefore,  under  the 

6.  '     ---•^-  -.r  r.        .     ._    ,  ,    Ov  v»  COLl.iLS  above  quoted,  end 
Vi  102  Cal.App.  767,    the  {general  lawa  axid  not 

V i  «   ci.j.it-i,«j-   :ji -jv -.iiiou  aaist   control* 

In  the  laat  sientior^d  ease  tiine  court  said: 

"Only  such  provielona  of  a  county  oiiajrter  as  are 
autJaorlsed  by  the  Cojistitution  supersede  state  laws  in 
conflict  therewitL,   nrtd  tiion  only  to  the  extent  tliRt 
muQh.  provlalona  a2*e  not  lioiited  by  the   Jonatltution." 

"A  coTuxty  Biay  by  charter  lo^pose  duties  upon  super-^ 
Tisors  and  other  county    ,^f fleers   In  addition  to  those 
prescribed  by  genbral  laws,  but  not  inconsistent   or 
in  conflict  tiierewlth;      tiki  tiio  powcjr  of  tiio  loi^lslatux^ 
to  enact  general  laws  prescribixig  the  duties  of  such 
officers  is  not  affected  or  impaired  by  the  co,  etltutionall 
pi?ovial<»iB  atxthorlaiiic'  counties  to  fratae  end  adopt  charters 
JTop  their  own  govenaaen^." 

See  alsoj      COpiKT?   OF  ZACliA -i    ',.■)  v,    C^'A.-;i3EnS. 
53  Cal.App.   145,   wi.eria  tkio  co-urti'  sKldl 


"It  has  never  been,  nor  will  it  ever  be  questioned 
tiiSt,   ar«iong  the  first  or  primary  duties  devolv'  on 

a  state  is  tiict  of   providiaij  suitable  :Mu.ti»  t  -ares 

for  the  proper  car-e  and  treatiaent,  at  the  public  sxpe'iso, 
of  the   indigent   alck,   having  no  relatives   loj^ally  lisble 
for  their  care,   support,   and  treatieut,   tixoee  who  aj*e 
Infirja  ai.d  ..elpless  from  the  ravages  of  advaneliu:  years 
and  without    >e««ia  of  t:,iOir  own  or  relatives  u  m 

tii©  law  places  responsibility  for  their  care  port, 

»3aA  the  Insane,   likewise  situated  aa  to  means  noceanary 
for  their  oare«   support  and  aafekeepinc.        (Cooley  on 
Taxation,   p.  204.)        Kor  can  it  for  a  moment  be  doubted 
tliat  It  is  tlis  duty  of  t^oe  state  to  take  all  necessary 
steps  for  the   praaotior.  of  ttwi  health  and  co-rfort  of 
Its  Inii&bltants  and  to  cjake  such  regulations  as  laay  be 
conceived  to  be  essential  to  the  protection  of  the 
state  end  the  people  tiicreof ,   so  far  as  such  result  nay 
be  attained,   against  the  visitations  and  prevalence  of 
deadly  epide;aical  and  endemioel  diseases,   unA  to  take 
and  prosecute   such  ^^ealtn  and  sanitary  steps  and  cMasures 
as  will  result   in  starapin^  thea  out,   or,  by  reeo(^,nized 
methods  of  scientific  treatii^mit,  reducing:  to  the  lowest 


*•&» 


posAlble  ralnlratra  tho  p«z*««nt«.ge  of  fetal  It  ies  following 
tberefroa.       Theee  are  duties  which  tim  stfite  cwtts  to 
it«  inhabitants  lor  tiie  protection,  proii^tioti,   and  tha 
jpz*«a«rvation  of  their  QmnBruX  happiness  and  welfare; 
•ndf   as  is  true   of  tlie  duty  of  tlie  state  in  the  rmtter 
of  taking  prop«r  ©are  of  ti.e  insweunious  or  indigent 
vho  are  afXlictod  with  disease  and  vu0  i^ve  no  zaeans 
of  oejciiiQ  for  theaaelves  ov  relatives  leeally  respon- 
sible for  such  care,   they  are  duties  which  the  state 
laay  perform  in  tiie  exoreise  of  its  sovereliinty,  even 
in  the  absence  of  direct  oonatitutional  auUioritj  therefor  < 
indeed,  duties, which  it  siay  disohartse  under  its  inherent 
power  of  police. 

*As  beftare  st&tad,  tljo  oonstitution  does  not  ro-> 
qtxlr«  this  burden  to  be  borr.e  by  the   counties.       ^he 
state  stfiy  so  transfer  it  to  ooxmtiea,  however,   in  tibia 
•3KAZH»ise  of  itQ  severei^ty.       As  we  r^uve  seen,  cotmties 
are  »ere  agencies  of  tue  state,   tl^e  functions  of  whose 
organieatlons  are,   to  tljo  extent  of  the  tex»ritorial 
lisiits  of  tlieir  £;eot^raphical  divisions,   cor^corned  with 
tne  adiainistration  of  the  ^^eneral  ^ovox-nmental  policy 
of  tl*e  state,    »and  are,   in  fact,  but  a  branch  of  the 
general  a^ainietraticm  of  tl'<at  policy*."^ 

I  ata  :^  of  the  opinion  t  at  ti^e  iioard  of 

Supervisors,   no: ^v«Mdin£;  thd  adoption  of  tlie   r-ablic  Welfare 

P«*ovisions  of  oui'  Charter,   has  tue  power  to  re,*iilete  the  a  loont 
and  eharacter  of  aid  to  be  ^iven  to  indic:erit  porsous.        however, 
the  Board,   :.avliio  deleo»ted  the   investii,atioii  of  these  taatters 
to  the  iifelfar«i  L'Spart-aent  by  its  resolution  adopted  Jxm0  30, 
1941,  would  first    i£ve  to  set  asi^  thfit  ree^lutioi^i  and  there- 
after either  raake  the  riseessary  I'svor.t !. nation,  as  a  board,  to 
deter^iine  tho  proper  sisoxnt  and  c  r  of  relief  to  be  t^Lven, 

to  i  digents  or  again  requoet  the        ^j  ^elfiire  rjepertrsati  t  to 

farther  invosti/iato  trie  natter  fiii-     i-.m   ;         ,  'Itional  import 
to  the  hoard  to  the  end  that  the     o-.        .._^^hL  he  advieed  as  to 
•  hoLj.or  tliore  should  be  any  ciianr.t.     a.,  o   in  the  present  set  up 
Toi'  rolief . 

y&u  &re  advised  accordingly* 

Very  tiruly  yours. 


To  the  - 

Bourd  of  r>u)nrvlaors. 
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JOi03LMt  29,    1941* 


B«igui*8t  for  ^^Afiaid  of  ^^poi^t  <ai  Plans  moA 
3p«oifloatl«sui  ATtttP  ;:aq^rati<m  of  He^un 
Ferlod  rrovldsd  la  Spodfloatiflsss* 

QtMP  3i:pt 

iliis  «112.  aoienowlodgo  reoolpt  of  ^xae*  lettm^  of  3\xl7  16, 
194X«  r<»iulin{^  as  toUamn 

•*Atta<^i©d  la  R  e  py  of  i>ap«rtowit  of  Ptibllo 
w'oxks  orAtof  m»  XS»i>27«     Xa  vi««  of  Mis  pro^aiOQS  of 
ths  ^)sei£leatloais  rsfevvsd  to  th«9i^Lxi»  Is  It  IsgisX 
for  tl:^  Oontrollsr  to  as^  ths  rsqusstsd  rsfund  of 
deposit?** 

i^artasmt  of  ^>i:d>lle  v^osfes  Qv^Kf  Ho*  IS^^e?^  datsd  mq[  SZ, 
194X«  rsqussts  tJbat  tbs  Oos^trolXor  rsfund  to  ths  ooitsabla    :t«si 
C^Big^ttajr  tibft  SOB  of  ^'«i  DoXSjuns  dsposltsd  fcv  s«t  of  plans  and  sps^- 
fteatloau  Bo«  19468,  bids  for  whloh  whps  rsesl^rod  on  FsitruAry  14, 
1041  •     who  plans  and  apoclXloatlans  vmP9  relairosd  Msy  21,  1941  «• 
throe  and  t^io-lialf  xaont^is  aftsr  ths  dats  of  rcraalvlng  ^oposalji. 

1  uador^wod  timt  tha  Invitation  toir  proposals,  sp«elflaat-> 
loos  and  rssaipt  £er  deposit  all  sa^rssoly  stated  th&t  vim  city  «o  JUL 
rsltmd  tl3*  d(^>Mlt  if  iSm  plans  and  ^;>6oliloatlon8  vaa?«  retisnsd  id.tb- 
In  thirty  days  aftar  tha  date  of  raestvlne  ^3a»  proposals i  aztd  timt  If 
not  rat\imiKl  witMn  taiat  tlas,  thi^  would  bo  reeardsd  as  sold  to  ths 
depositor  for  ti^e  aiaotint  dspoadtad* 

WJSXOS 

Coluasibla  ^teia  Cca^3a&y*s  rlg^  to  a  return  of  the  deposit 
eas  eooAltlened  upon  return  of  i£ad  plans  and  spedfloatlcms  vitdiln 
thirty  days  after  Fsl>mary  X4,  1941«    As  &ms^  were  not  retamed  vltSsla 
that  tliae,  tbm  elty  bad  a  a^#ct  \m&»r  the  terras  s]^  eondltlcxss  of  Its 
agreeeanat  vltb  respeet  to  tlim  si>oelflo&tions  and  deposit  to  regard 
tbOB  as  "a6iA*'  to  tbe  deposltcnf  for  #10«00*    ^;^he  i^lrootor  of  iijfblle 
Vfoiks  aaesr^^id  said  ri^xt  and  ordered  the  depe^^  transfexred  froH 
Trust  sxbbA  Be*  0058  to  the  QmmttiX  Fundli  and  tim  eharaot«p  of  the 
aont7  deposited  ceased  to  be  that  of  trust  funds  and  took  on  that  of 
pregeeds  Aren  sale  of  elty  property* 

In  tlie  aZieenee  of  a  zi^t  to  a  refund,  the  order  of  the 
of  riiblle  v^ozSce  laast  be  regarded  as  an  attoaot  to  Ixyaiat 


In  th»  atMwnee  of  a  vi^st  to  a  refim&y  tl3M»  Order  of  tb*  i:)^* 
^urtaoMmt  of  inibllo  ivc»?ks  xsuat  ba  raigardod  aa  an  attoapt  to  Inonv  an 
obll{mti{>]i  pa;7a^Xa  fnm  tli«  Qmaeetkl  PtaaA*     It  eoraM  ailftiSja  aXX  tha 
restrletloos  of  tha  ciiartar  a£fed  ca:>ainani»8  relating  to  tbe  MEpesod^ 
itura  oiT  publia  iiusda.  inoludiag  tba  praviaioaa  that  no  ol)li^tioa 
InvolTrizkS  tZii  axpandltura  of  aoQasr  Mm  ti«  ixusuvrad  tmlaas  tha  oexb" 
tnAXwp  flrat  aartlfy  tii&t  thoT9  is  a  valid  apj^^tn^plation,  fro^  «hlQh 
tha  exe^m^txan  vms^  be  riada  (^  aetiosi  B6  of  tba  Oharter}  mvSi  that  eacSi 
warrant  shall  stata  speolflaall^  tba  fi^propri&tl<m  itais  aisaiaat  alili^ 
dravn^,     {:^o*  76  of  tiM  cibart«r)     Wa  kc^  of  no  appropelatloa  front 
viAetk  thia  axpaa^tvQ^  adg^  be  san^* 

^JaetiaaEi  4&«  AaPtlala  I.  Part  XIX  of  tim    aa  Fmoelsaa  UmlO" 
ipal  Oo^m,  «t3l<^i  pgre8«rlbaa  t^  ^)ro«a<iure  to  ba  followad  in  smkiM 
rafunda,  la  not  c^pllcabla  baeaaaa  tha  pB,ysma^  in  quaatlon  aaa  not 
laade  for  an?  of  tba  raaaona  aat  forth  la  aaid  aaation  45* 

Fttrtha:iratora«  ^-aatlon  64  of  tba  OhartM?  ^3*ovldMi  that  tSii 
Ck>ntrollar  - 

**«  '^  «-  flisall  «a»r^aa  aftnaral  auparvlaiosi  over 
tiia  aaeousita  of  all  «  «  «  offS^sra  «  «  «  «c9plo;rM»a  ^  •»■  a 
c^aratd  aith  tba  ra«iipt^  oallcwtioa  or  tUsbursaaea:^  of 
eltsr  tosA  9CKBEi^  funda  or  of  ot^^ar  ftaida  a  ^  $!^«    iia  «d!akll 
ha-TO  paaar  and  dutjr  of  i^nia^elbing  ti^^a  satliod  of  inati^- 
ing,  Ifsaapinc  aiid  rotidarla^  aaaaisita  of ,  and  tha  f  inanelal 
raporta  to  ba  rondarad  fx^,  t^a  aavaxi^  efflaara,  baarda 
taaA  ma^laiym  of  tha  aity  «  «  a« 

**'itm  Sontroiap  r  ahall  dei^aa  ada^ata  ajra^ea 
of  IxAaaermX  ahatfk  of  all  dfpart^H^»a  and  of fla^Hi  of  tlm 
oXty  and  aountjr  ralativa  to  iii»  ouatody^  eaUaetion  or 
dia(bara(KMnt  of  saooafa*" 

Piapamnt  thojeato.  tba  OtmtrodLXer  praacribad  tlia  r)z>aeaanxa 
ooypKPinQ  th»  reool^^it  and  olaburaaB^nt  of  truat  funda  rae^dlfod  In 
coimaatlon  %dth  tba  loan  of  plmna  and  apaeiflaatlooa*     «hia  la^oeadura 
TiiMiiw  oparativa  Jmmi^xj  1,  X»4D*    Mo  aa^pt4.an  la  mada  tharain  to  tha 
raqpiraoant  Umt  plana  aM  i^a^flo&ti«^a  ba  ratumad  to  tb»  Central 
Panait  Buraan  within  tMrty  da^  aftar  dfota  v^ropMla  ara  aulKltt^d, 
and  tlmt  tarn  liraetor  of   'ublio    orka  m^biait  monthly  9^  ord«p  aisthorl- 
aine  tv&nat^p  froa  tha  vruat  nmd  to  tha  Oaearal  i^tmd  of  ramnot  da* 
riirad  froca  plana  and  apaalfioatlcHis  aold  to  d^»ettit«ra  dtia  to  aspira-* 
tion  of  the  tiiaa  lijsit* 

I  raooipciiaa  that  tha  paa?poaa  of  raiuiring  a  ^N^poait  haa  baatt 
aarmd  by  tha  ratiORi  of  tha  plana  and  i^i>aalflaatlonaf  but.  aa  to  tha 
**alM^[»pvahflBaloB  aoaaansdng  tha  >reead^»a*  laantlooad  in  tha  ord^:'  of 
tha  rapartBMBt  of  I'ublie  voxkas  I  nota  that  tha  raoalpt  gtiMn  to  tha 
d^?aait«p  alaarly-  atatMt 


*'P3Um«  aod  spool  Hoatloaa  masb  h9  r«tu3BBid  to 

%k»  D^«rteK)l»  or  Pub3J.o    ;<»:i£8,  CIBEB&Ii  PSaBIXf  Bl3im9« 
la  ft  xtaot  «aA  ovdierly  coiidxtloii  witMa  T?TtH3T  (90)  MXS 
a£t93fMt9  pi^pOftBlft  A3?«  arutiaittttd*     Upon  vetuzn  of  said 
plana  mrA  ap&enLtto&ttcom  nod    ro««a£tatlQ3i  oT  this  re- 
«Mdlpt  vltMtt  tho  tMjH^  <Iq79  t^vlcMS;,  tlK»  above  deT>oslt 

You  ax«  ftOMSPdlogily  tttvioed  t^mt  it  is  not  3»pftX  Top  tfa» 
OontroXler  to  miko  tho  swj^^vt^i^  roJ^und  of  deposit  In  ^^  ftbecnae 
of  an  oppro£»rlfttloxi  froa  the  <>«im«l  i^ind  f^p  tbat  pujiq;>floO|  and. 
furtiMT,  that  this  frmttor  proaeaxta  so  eq^talsio  grmsids  fas'  naloiiig 
ao  oao«^tiai  to  titm  oznierly  f  loeal  pvoao&am  t^roocolla^  f  «p  tbo 
handltng  of  dopoalta  for  i)Iarui  and  apoolfleatiogEis  aa  tho  d^oaltoir 
oaa  ful%  appralaod  of  tlie  oofsmtlana  ikwo  ii^oh  rofimd  omud  bo 
i3»d««     It  did  not  soe  fit  to  ootspl^  t^tsi  said  ooxidltlcm* 

Sttipaetfully  «vdaaittad» 


a«tttaM)Ua^  QTSY  issrmMSi 


m» 
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SSBjOntt    ^m^mgitXtm.  of  '£ax  k>Xd  cod  Tax  • 

eiM9t«ar  890,     (3eotion  4L01»5 
«dr  H«v«stt»  and  ^(^Ksaticn  Oodo*) 

£«ar  3irt 

w«  «r«  in  r«9«lpit  of  jiyuy  l«fct«v  of  Aiigitat  0th  reading  nm 
tolltm»t 

"At  tha  194X  ••031011  of  tbo  Loglal&turv^  C^Miytiar 
^K>  wtLB  fuiopttt&f  t^ileh  reads  in  part  im  ft»ilo«»t 

*3«otl<»  4X0X*5  is  h«3?eb?  sddsd  to  tlis  Uammxm 
moA  T!93s&tX€xa  ;ods«  to  rood  as  foXXovss 

4101,5»     Xf  tase^aold  c»p  tax-deadad  pV9pt(fifsif 
aaa  iwld  to  tbo  t  tata  <»i  or  before  Jul^  (.i,  X940  and 
is  radaeeaad  oo  or  bof^pa  90  days  after  tMs  soctioi^ 
baoorass  affaotive,  the  aocnint  ruKMssary  to  re^Mm  l^te 
]e»poparty  is  tbs  aiaouait  of  sold  taxes ,  vith  intsspast 
OQ  tlia  aaiount  of  sold  taaees  at  5  jmv  emit  per  'jmof 
eoB^utad  beoia^ing  the  da^^  the  pvoi>evty  was  sold  to 
th»    tate  to  tba  tizse  of  redaBi^-tltmy  but  in  no  evoot 
eeaaputed  bOToad  ttafvt  ywups  froa  the  da^  tiia  iiropertr 
sold  to  the  3tat^ 


Jk>  other  intarest^  eosts,  daXin^eitent  psooltiee, 
or  reddisiption  i^oalties  aooiuing  before  90  dajra  afteep 
tfiis  seotion  takes  effeot  zieod  be  paid  imder  mieh  redSBais^ 
tion.* 

"Jiov  aboiald  iatespest  be  «3apated  on  the  toUo&m 
last 

c'roperty  soid  to  the  ^titt»  June  29.  1934$ 

1933  taxes  #146.34 

X934       <*  i52«46 

3L9SS       "  i'ald 

IdSG       "  73,28 

1937       «  Paid 

X9S8       "  76,14 

1939       "  146.46 

2J»4C       "  1S0.78 


'^'Th*  state  ontrolXerU  oxTlee  imr^  i^roekw)  has 
UJtmi  thtt  vl«v  ^let  lSt%  ai%ml«l  b«  colldeted  upon  tbo  eixfeijni 

ttMKSBftl« 

"XnauHBMli  ma  tha  3iar  is  <mly  in  mfttt^  t»m  July 
1«  X9d  to  ^>^t«aiber  20,  3L9CL^  sea  iaBoedinte  x>epl7  vlll  Im 
•ppreelat9d** 


"MKUBt  oJf  soObd  tiJHMi",  «hi<id^  WMitaai^  is  dafiaad  in    4»dti<»i  125  of  t23» 
HovMxo*  and  gaaitton  Godot 

^*i%3ammt  of  aold  taaam*  mi  ppopcrty  vbleh  liao  t>o«a 
eold  to  tlse  ata^w  tmrnam  idm  mm  of  tiso  JtoXXowine  em>untot 


(a>  i^lMi  mmxcA  of  t«a»o  i^xioh  wtgpo  a  3.1«x  on 
Islio  ii*«b1  ootato  at  the  t^ao  ^  tho  aalo« 

(b)  A2X    oiawr  imgMld  imam*  or  evor?  dosonption 
«l3l4^  V09P0  a  lion  on  the  vix>Qpox*t7  ^^  tlso 
jfioav  of  MtXo  oad  for  ea^  year  ainoo  tho 
•aXau  as  sbowa  on  the  doXln^piont  lists  for 
«l2le£L  tho  tide  of  sale  to  the  3tate  is 
past,  or,  if  tbe  prox^art?  was  not  asses j»d 
for  any  ;^'«ar.  viiioh  «o  Id  l»e  shown  <m.  mnA 
Aslinqywwife  list  if  it  iiaA  l>asn  assessed  in 
that  ^eor*    ilie  asioiait  of  taaees  for  ai^ 
year  not  assessed  s&all  t>e  ttased  on  t2» 
valuation  required  to  be  xaade  by  tisi 
assessor  or  roderaptlon  of  uaassessed  p«op-> 
«pty»* 

avery  t»x  on  real  proymTt'sr  is  a  lien  against  th»  propes«y 
asa^wed  (See*  2187}»  and  tbe  Ilea  attaohes  an  iam  tlv^  Honday  ef 
.laroh  proooding  tlis  fisoal  ^'oar  for  «hioh  tax  is  levied  {r«eo*  2102}* 

tk'he  pr«f7X^<m  ocmeezclag  nlX  otb^r  iinx«id  taxes  vlilch  were  a 
li«i  for  eaob  ^ear  sinoe  tho  sale   'as  shown  <m  the  dolinQuest  lists  for 
«hi^  the  tiae  of  sale  to  tib»  3tate  is  past**  oatst  be  road  in  oonnooticxa 
«ith  otl»r  seetions  of  the  Hovenue  &  ^^unatioaa  Qode  detoz^tiinXnc  tl^ie  tiste 
at  vM^  property  isay  be  sold  to  tbe  state  t  - 


eSeetioa  ref«Maeee  are  to  provisicans  of  tlse  ^^yvenue  and  fasttlon  Godo* 


tiMi  daUnqaanfe  Hat  da  or  befox*6  th«  ai^iMi  dsy  of  J^m*  «&<ai  ^^eiaFb    Bi 
MUft  &iqpM«Qd  mx&  publlcb  Id. til  ^d.d  list  a  xiotioe  txi&t  imle»s  the  taauis 
4t3JjatiamAp  togetlti^  idth  oosts  and  p9aaX^e»,  are  ^aid»  tba  veal  pvoip» 
«rt7  uptm  vSbleh  suoh  taxda  &v  a  Hen  mil  be  aoId«     (go*  3398)     Tim 
tJU^  of  sale  deat^iated  la  anid  notslee  shall  be  zu>t  less  thaa  tvent^ 
one  xior  stare  than  tvent^f^^i^  dagra  ri^Bi  tbe  tieie  or  f  Irat  pugbilieatl«ci 
(See*  3436) »  xmsatal-y,  tvasi  on  or  befoara  Jane  Gtlu     On  that  day  and  hour  - 
the  ttisM»  fiaoed  In  a^iid  noticMi  -  all  property  "up^a  wM.ah  tajeee  have  ac^ 
been  fully  paid  shall  be  sold  by  the  oijeratioa  of  Ixm  and  the  deelaratioa 
of  t^  tax  eollect^p*     (:>oo«  3436) 

i'he  £B«t  that  property  aoM  to  tlyo  ;:^tate  <«tinot  be  resold  to 
the  State  {3ee»  5436 )«  vlthemt  rodeBti^tlosa^  ie  »ot  iimterlal  in  detez^sila- 
jjB^  said  tlisMi  beeanee  tax  sold  property  is  aesessed  mt  thouj^  net  e<d4 
to  the  itate  ("ee«  406,  .sec.  G14)  ezid  tlie  assessed  t»aes  beeowe  a  Ilea 
(3ee«  2187 }« 

m  otheiP  WBvtof  t^  date  oa  «lil<^    ti^ge  of  s»a.o  to  t^  3t&te 
is  past*^  la  any  given  ye^p  laost  be  detexiKtlned  by  ref)sr«nee  to  the 
notice  of  time  of  luOe  attaobed  to  taw  delioqueil}  Hat  for  said  ^ear* 
YcKL  should  titsrefore  liiftVift»  In  jou^p  oaapatatlon  tax^i  «hl4h  t^ie  de- 
ll»<;paeat  liata  aftear  said  ^t«  uhsm  to  be  a  llei\^  but  exol^jde  ta^ose 
i^riieh  bate  beeene  a  lien  but  do  not  ai;>pear  <m  said  llsie* 

fhe  last  part  of  3ubdi«li^^m  (b)  of  Section  123  provides 
that  in  edition  to  the  tsjsiB  «£^eh  imve  eorae  a  lien  &m  Mksvsi  by  tbo 
delioqiuei^  lists  as  of  the  above  ea^lalned  ttzae^  you  aiiould  inoXuda 
i&  tiM»  *'aaotaxt  of  sold  taaces"  ^se  ms»9im^  of  ^tsees  eltl^  vould  ha^oe 
besn  aeseased  en  the  property  imS.  It  not  iMteaped  aes^ssaent  (Bee* 
531^  Sec*  534 )«    xhls  votilii  inoli^de  i^ro|>erty  li^di  has  bean  deeded 
to  the  state  (aeo*  SQIS^  ^>oo*  &0B)* 

Headlzig  Urn  doflnltient  aet  fortti  in  :Mietion  123  in  ooxm^tion 
ell^  Section  4101«&^  and  applyls^s  tt  te  the  instant  oaee«  I  am  of  the 
cq;iinii3tt  that  in  the  €»m9  you  lapeaea^  int^reet  i^ould  be  eociiuted  ont 

19S9  146*34  )  ^^ffloimt  of  taxes  vlilch  «r«re  a  lion  on  the  real 

)     estate  at  tine  of  ssl*"*     (  eo»  ICS  (a}) 
1934  ies«4C  )  ''isvery  tax  tuiic^  liae  attached*''     {^^otlons  2187 

and  Bioa)* 

1089  75«^  )  *'other  uni;ald  teaam  e  e  •  Ij^n  <»  «^  «  for  eacft 

19SB  7S«14  )    year  idnoe  tiie  sale»  as  shoen  on  ti^te  delinqmnt 

1939  246«46  )     lists  for  Kiiloh  the  tiiise  of  sale  to  the  ^^«te  le 

19419  ]^«98  )     paat***     (^^o.  123  (b))* 


7^«40      ^'AaxKBiA  of  sold  taxes* 


H^ 


A«  Seotlcaa  4XQQL«5  pTtrA&dtt  £cgp  Intdpest  osi  isSM  "ssiount  of 
sold  taxes**,  latmemt^  la  tSils  case  aJtioold  t>e  oois^^ed  oa  tim  sua  total 
of  tlio  Above  lislNid  taxes  -  an  ^6S*40*     It  ahooiia  be  oon^uted  at  tbe 
sate  oT  five   er  eont  per  :?ear  beglsmlng  tiie  day  t3ie  propevty  was  solA 
te  tlae  ctate  'to  tjw  tiae  of  v«dftapt^lcai»  but  la  no  mvteak  «  »  «  be^^ad 
tiarae  2^M(rs  faram  tOie  day  tiie  propex'ts'  «as  sold  to  the  ^^tate"*     m 
otiuMp  vovds.  Interest  sho  Id  be  ooiaiyuted  at  £lve  per  eeiit  ,^r  ^esr 
so  f769«40  frost  ^(tOM  29,  1934  to  Jtsae  Sd|r  1937* 


Re«^otfull7  sutnitted. 


m» 
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Ali«tt»t  2tiy  It  41* 


S^mJKVSTi     status  of  Arthur  iJ»  ia*awn,   Jr. 
&•  il>\ii»  nrl8£^  imd  I^Iroetor  of 
th«  ^aldoit  a&te  Bridge  &£id 
iiliiiziray  District. 


PMUP  Sirt 


X  tuKve  ]rour  letter  re&cllii^  us  iollowst 


•Your  Advl««  wlthr««p«et  to  ti-e  pre«ent  8t*.tu» 
of  Arthur  is,  brown,   Jr,  &«  i^upervisor,   in  view  of  « 
r^ettnt  Eupisrior  Court  decisioji  in  eouneotiou  with 
woiden  Gate  iiridtio  dlj;*«cturfet«,  «oaid  be  ftppreclated* 

"May  I  point  out  to  you  thut  on  Baturd&y  it  la 

tbo  liit«ntic«\  of  taii»  offlo«  to  relimsse  jMsiy  voucher* 
for  ail  maplo-j^vs  and  ofrioiale  for  tr®  period  ei;^{lir^ 
Aiigu0t  30  an^  if  It  is  at  all  ponslble  for  you  to  do 
aOf   I  «otjid  ba  r^rsteful  if  yoa  coxild  advise  as©  by 
teiwrrofVp  F-riday^  -t  29^^  a«  to  w;'.et'i:«r  I  saoxxid 

give  Supervis<:>r     .  .xa  «raz*ra;it  for  tino  laet  iml£ 

of  tii*  eurr«at  laoitt^'* 


OPIKigH 


The  <»dL3r  xmieeii  i^  iiuji>enrX8or  Brown  would  not  be 
entitled  to  re««iv*  bXtt  murrant  for  the  aaXary  dm*  to  hiia  as 
e-uperviaor  for  txio  last  iAlf  of  Au^iust  of  ttiO  px^eent  year, 
la  the  queetlon  of  whetlisr  ac  not  tlie  faet  timt  h»  h&e  oeea 
oooupying  tije  position  of  i^lreotor  of  the  Golden  Gate  Isrldge 
at:^  lii^hvay  Piatriet  h4u».  vendt^red  iiink  Icuilisible  to  aet  a«i 
Superriaor  of  t^  City  mivS,  ikmiity  of  &an  Frim&lseo* 

Am  I  understand  tiJi  f  a«ts»  Stxp  nrlsor  lircmn  was 
elected  iot^ie  wffioe  of  suj^rvlaor  at  tixe  general  ^lunlcipaX 
eleetioii  lield  In  Ko^e^^ber  of  1940,  sjeuI  tJuit,  at  tl^  tlsae  of 
tJ^  eXeetlcm,  lie  was  the  diily  qoAllfled  mid  eotIt«g  Plreotor 
cf  the  OoXden  aate  Bridge  a/.d  Hl#aNiy  i>i«trlct. 

Sosastiiae  d.a»ir^;  tlie  lattor  part  of  l&st  year  the 
Attorney  Geueral  ruled  timt  the  position  of  i/ireotor  of  the 
Jroldea  aate  ia*idse  and  lii^^mf  Plstrlet  was  Ineoapatible 


•3» 


vlth  tba  i^&nltiim  of  i»up«ryisor  of  th^  eo\mt>-  from  «iil«^  thm 
'Dir^sltar  of  the  1)1*5 trict  was  appointed*       In  otbisr  words. 
tJbexv  waa  an  lnco.':j|^tlbllIt7  between  tiie  uffice  of  director 
of  the  OoXdeti\   uate  Bridge  end  Hlglwi^  Pletrlct  c^nd  super>» 
visor  of  a  comAj  vh^a  the  eesn  IndXviduel  occupied  both 
^ficee. 

I  utidersteod  tiTiit  reoeutly  the  Gupeplar  Court  of 
Merln  County  h&e  oc^ifim^d  the  opinion  of  the  Attorney 
QenanJl  «nd  held  that  e  »vpt»rviaor  of  ^erin  COiinty  o«juld  not 
oeoui>7  tl>e  duel  role  of  mup^ivvim&P  emd  bridge  director* 

Id  the  laat£i:d^  ease,  thia  bring*  vm  to  the  question 
Rs  to  whether  Supe.'vleor  Broim  legally  oocxipies  tlie  poeitlon 
of  :;iui>©rvii5or  of  tno  City  and  County  of  Sfiii  i'rttncisoo  or  tiiC 
position  of  Lirector  of  Urn  t^olt^aa  O&te  Bridge  ajid  iii^j^way 
District.       ret  it  again  be  reiterated  ti.Jtt^  ct  the  tlae 
Supervisor  ^rx^Kn  was  elected  8U|>crviBor  in  1940,  im  -vs&s  titcn 
eetlng  as  a  director  af  ti^e  C^ldeit  oete  Brld£>e  &:^d  Hlgbswy 
Pistriot*       Taerefore  9e  Must  detersaine  ^hic;;  position  lv» 
eoiitlnued  to  occupy  after  hia  eleeticKi  es  supcirvisar* 

Tbm  Imat  expression  of  tim  &v^rma»  OoMrt  on  the 
qiioeciari  of  incoi^»&tibility  of  offioes  aiid  ti^  vaeatin  ;  of 
Q«y$  and  tiie  holdir^g  of  ti^  ofci.er  ie  feaad  in  FEapfJE  Lx  Eel 
&SU?mM  V.  iJVP^Ty  reported  in  16  Csl.   (Snd)  at  p&Qe  656. 
This  ease  dealt  with  ti>e  ri^>it  of  ti^tC  resp  ii^ent  liepsey  to 
beld  the  office  of  Citj  Attorney  of  Sen  Ur\jma  and  at  Uyb  eame 
tias  act  as  City  J\idi39  of  t:;at  city.       lA  dispt>sing  of  thJi 
9**9  the  coxu>t  said! 

"Tlie  two  offices  in  question^  eing  lncon»i>atlble, 
it  follows  that  vhen  the  r«s|>o:.dent  accepted  tho  office 
of  city  attox*ney,   said  acceptance  tA&  the  effect  of 
vecatiiiii  <ap  terinuaiting  Iiia  x'if;ht  to  hold  the  office  of 
city  Jvidi^jo.       «s  was  said  in  feople  v«  o&rrett,   a^iya 
(72  Cfil.App,  452)1      ♦Ti^e  rule  la  eettlod  with  ^unenltnlty 
tiJBt  ftaere  an  ladivl<ajsl  is  an  lncu-'«toent  -,  U 

office  and,  durijjg  suoto.  inc*js^>ency,   is  ar  jy- 

elected  to  another  public  office  uxid  Bntt^  tlm 

<lutiee  of  t:.e  lUtter,  the  first  office  bcc  ..u  once 

Vacant  if  tlae  tec  az«  incoa^tatibXe."  ' 

Ti*0r!>fore,  isrithout  definitely  detemlnins  the 
inoosaiiatibility  of  tiic  office  ^f  bridge  director  and  the 
office  of  supervisor  when  t^ic  same  individiial  represents  the 


Mbsttt  eoimt/y  you  «re  advised  tts&t,  evon  If  the  S\;^a?«i»  Court 
siiould  Biifitfiln  the  opinion  of  thm  Attoraej  Omvdvul  end  th« 
ju^p»iit  of  tii«  Superior  Co^JTt  of  -ieria  Couivty,  r.upo> visor 
arown  la  still  &  d\ily  eleetod  e.nd  qualified  euiV^rviifior  of  ti-i* 
Clfcy  eiid  Gomity  of  S  imi  rancieco  t^a&  Im  is  entitled  to  th» 
s&lary  att&oi.«d  to  his  offlee» 


y«ry  ti^ttly  yours,, 


irwrMmmr 


Controllor 

Copy  to  • 

Si^pvlsof  j>rown. 
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S«pt*ttb«r     P     1041 

SUSJE-CTi     Ff&uciii8«   paT^nentft  by   Paeifle 
Qai  «nd  EX«etrle  Company* 

i>«Ar  Sir: 

?hla  oirie*  is  in  r«c«lpt  of  your  r«qu«st  lor  an 
opinion,   as  .foXlowas 

"^ha  Faaif itt  <Jaa  and  Elaotric  Company  liaa  tandarad  dral'ta 
in  ralation  to  t;iru»  balaneaa  dua  lor  tiia  cKlandar  yaitr  l!t>40  on 
arataal  franebisa   ,?ay7uttnta  as  follows! 

ia»aft  No»  iUaount  Franc ttsa  i^rdinanoji^ 

89544  i4S,671«61  Elaetric  #414 

80M&  f4S«496.46  Qaa  MIS 

"Tiia  drafts  hava  baan  placad  in  tha  hamis  of   iha  City  and 
County  1?raaaurar  to  iiola  in  abayanoa  panding  datarraiiuetlon  of  tlia 
propriety  of  tha  p^yvi^iitm  subtnittad* 

"Aee<sftpanying  aaehwas  an  Affidavit  ami  Verifiad  3t»tan;ant 
la  support  of  tha  azsounta  tandarad*      balow  is  su!iBa»risad   tha 
iitfomatlon  ahown  in  said  Affidavits  and  Varified  Statamants* 


Total  revanua  for  3.F.  area 
reported  to  Uailroad  CoESAission 
of  California 

aevenue  derived  frott  tha  United 
States  yiilitary  R«aerT«tions 
lying  outside  tiub  City  limits 


Peduetion  for  Uneollaotibla 
Accounts  ••XS  of   1%  of 
gross  revenue 


One-half  p%r  aent   {Eleetria} 
One  per  cent  (Oas) 

Advance  previously  »ade 

Bslanoe 


£l«ctrle 

m,t 

n 

$16,£&&»1S0.54 

#8,079,003.98 

4^^^610.04 

6&.013.10 

#I6*&45,S40«S0 

3,014,070.88 

2S. 34^.57 

14. 426.53 

16»IS14,301*93 

7,999,646.&& 

) 

)             81,071.61 

79,996.40 

27.S00.00 

37.500.00 

i           42. 571.^1 

5        42.496.46 

p 


?s.^^«  -2- 

"Our  review  of  the  l>e»ci:is«  orilu»ucet  daee  tiot  diftclose 
any  proTlalon  ^or  the  eXeimJUiiition  of  revenuee  derived  from  thm 
united  St&itea  Military  Seeervatione  or  Toe   the  deduction  for 
..ncollcctible  AcoounUs.   Your  opinion  la  z*«*pectfully  requested 
as  to  the  le^^el  rijit  of  tin^e  faoirie  Gas  end  ^.leetrie  Company 
to  iftsks  these  deductions  from  th«  fr&nohlse  bsae* 

"Mith  respect  to  the  hereina.^ove  mentioned  drafts  your 
advice  is  respectfully  requested  as  to  tlie  proper  procedure  for 
thm   Controller  to  iollov  pending  a  detera.ination  of  the  propriety 
of  the  proposed  deductions*  vist 

1*    Is  it  proper  to  continue  to  hold  the  drafts 
in  abeyance? 

2.    Is  it  ji^roper  to  accept  and  deposit  the  drafts 
with  a  qualified  eadorsee-^entt 

"If  acceptsiice  aixd  deposit  with  a  qualified  endorsee  ent  is 
proper  will  you  please  furnish  tills  office  with  the  lanrua^^e  for 
such  qualification." 

0  P  I  S  I  0  Jl 

An  examination  of  the  aforesaid  request  £or   an  opini«m 
discloses  that  it  involves  tvo  points^  to^witi 

1«  The   question  of  whether  the  franchise  ordin* 

anees  of  I@59  for  the  distribution  of  gas  for  other  than 
lifhting  purposes  and  for  the  distribution  of  electricity 
for  other  than  li<5,htiag  purposes*  cover  jtilitsry  reservsbions 
in  territory  located  within  the  corporate  boundaries  of  the 
City  and  County  of  Saa  }  rsncisco)  and 

2.  The  queation  of  whether  the  City  and  bounty 

of  4>en  irancisco  is  entitled  to  a  p»rcentags  of  the  gross 
annusj.  receipts  of  the  facifio  Gas  and  Electric  Company 
based  up«»i  debta  incurred  to  the  Coapaay  by  users  of  gas 
and  electricity*  as  dlstin^^uialied  frosi  soaeya  actually  col- 
lected. 

Both  ordinancas  provide i 

word  *city*  shall  i^ean  the  City  and  County  of  Sen 
.aiaco*  a  jKunielpal  corporution  oi  the  3tate  of  California* 
in  its  resent  incorporated  form  or  in  any  later  reor^;aiilsed* 
consolidated*  enlarged  or  reincorporated  forra*  and  shall  include 
annexed  territory*" 

You  will  note  froa  the  lan^;uaeW  of  the  fore^oim  quota- 
tion, that  it  was  intended  that  Uie  territory  affected  by  the  ordinanues 
juld  be  only  that  territory  ambraeed  within  the  corporate  lisits  of  tli« 
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eitj  and  Cofttnty  of  San  Frftneisoe. 

In  \MX  OF  GAL         ■  .  iA, 

78  Irftw,  Bd,  776,  th«  Un.  ■\*   Court  ht  dlo 

of  San  Krancltco,  •  loobl  Ailluarv  r«»*rv?*tlon,  w«a  aot  witidn  tite  juri»- 
dletlon  01  the  State  ol  CallXorni*,  but  was  within  the  jurisdiction  of 
th*  United  JStataa  of  America*  In  this  eaee  the  court  held  th<>t  the  5t«t« 
•annot  leglaXate  offeetlvely  concerning  r^atters  beyond  its  jurisdiction 
and  within  territory  subject  only  to  the  control  ot  the  United  States, 
par^ioularly  where  the  St&te  has  ceded  exclualv*  Jiirladlotion  of  the  area 
to  the  United  Ststea. 

In  1397  the  Leglalature  enatctcd  thm   following 
statutes 

"^The  State  of  Calirornia  hereby  cedes  to  the  United  Stt^tes 
of  AaMrica  exclusive  juriadletion  over  all  lands  wit  in 
this  State  now  held,  oeoupied,  or  reserved  by  the  Govern- 
nent  of  the  United  Stntea  for  ^silltary  puz^poses  or  defense 
OT   which  may  hereafter  be  ceded  or  conveyed  to  said  United 
Stutes  for  such  purposes}  «  *  ^  ** 

Seat   Statutes  of  1897,  page  51* 

I  can  pereeive  no  sound  reason  why  the  jurisdictional 
rule  should  be  nxxf   different  with  regard  to  the  City  and  County  of  :;>an 
Franeiseo*  ^'Isie  presumption  unuer  these  circumstsnces  would  be  that 
aillltary  reservations  would  not  be  included  unless  si>eaifieally  isentioned* 
Moreover,  the  orainaaces  In  question  were  apparently  drawn  with  the  explicit 
design  and  intention  of  excluding  military  reservations*  *hla   is  ciy  con- 
clusion in  view  of  tlie  lan.<;ua|;:e  o£   the  quotation,  which  appears  to  b« 
plain  and  unsffibi|;tiouSa 

It  is,  therefore,  my  opinion  iih«t  the  ordinances  do 
not  cover  the  territory  in  question,  cotsi^only  known  as  military  reserve* 
tions* 

i^ith  respect  to  the  second  point,  we  are  concerned 
with  the  meaning  of  the   term  ''groas  annixal  receipts"  as  used  in  ejection  4 
of  both  of  the  ordinances*  This  section  provides  as  follows:  (Ges) 

''Section  4*  The  grantee  of  said  IPranohise  shall  annually  pay 
to  the  city  m.   sua  which  shall  be  equivalent  to  one  (1,^)  it^r 
cent  of  the  gross  annual  irecelpts  of  the  grantee  from  the  sale 
of  gas  within  the  limits  of  the  city,  ttn<^er  both  said  eonstitu* 
tional  f ranch! so  and  the  franeliise  hereby  granted,  and  whether 
or  not  said  gas  be  transmitted  or  distributed  by  the  grantee 
to  the  city,  hereunt^er,  on  the  basis  of  tlxe  c;rantee*s  receipts 
under  its  constitutional  franchise,  as  well  as  ita  receipts 
unaer  the  franohise  hereby  granted,  is  not  intci^ded  to  be  and 
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•hall  not  b*  d«»med  to  b«  an  assertion  by  ths  oity  or  a  reeog* 
nitioB  by  the  i^ant««  that  th«  olty  has  any  authority  to  tax 
the  £raAt««*s  rl^ht  or  anjoyment  ot   Its  srld  eom  tltutlonal 
franehlsa^  but  such  basla  ol  aoaiputatloa  has  bean  adoptad 
naraly  as  a  eor.Ttnlant  netliod  for  jnaaauring  tha  amount  whlah 
tixa  g^rantaa  should  annually  pay  for  tiia  anjoyuaat  of  tha  fraa* 
ehlaa  hare  by  g^ranted.* 

In  the  eaaa  of  UlLhm   COUNTX  v«  ;>E«ELL,  94  8«W.  (2nd) 

1048  (ark«)»  the  court  held  that  the  term  "gross  reealpta**  si^ieana  cross 
caah  receipts.  This  was  a  ease  wnlch  arose  under  a  stetute  providing  that 
salaries  and  expenses  of  tha  Sheriff's  Office  should  not  exceed  90^  of  the 
^'ross  receipts  of  the  of>ice«  The  court  held  tr.at  this  aid  not  Include 
uncollected  moneys* 

The  Board  of  Supervisors*  at  the  tlise  of  the  en&&tr^«nt 
of  the  ordinances  Involved  In  the  Instant  situation  used  the  term  *^iroB» 
annual  receipts** «  ahich  to  my  Kind  is  clear  and  uxmquI vocal  laniua^ra.   It 
could  not  have  been  Intended  that  the  Conpany  should  be  char4;;ed  with  some* 
thiixg  It  did  not  £et«  without  so  stating. 

In  th«  case  of  EPPSTEIK  v.  STATB,  158  S,W«  134  (Texas), 
the  ooiirt  held  la  effect,  that  the  tens  "gross  receipts"  means  tlie  t>2'o8S 
amount  of  cash  received*  I  csn  ccMse  to  no  other  conclusion  \mt   that  the 
term  "gross  annual  receipts"  me^ns  money  actually  received* 

It  is,  therefore,  ay  opinion  that  the  drafts  mentioiwd 
in  the  request  should  be  cashed  at  once  and  the  funds  applied  to  the 
eredlt  of  the  City  and  Coimty  of  aan  Iranelaoo* 


Bespeetfully  submitted. 


ClT5f  Ar-^f:H«KY 


TGt  The  Controller 


I 
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S«pt«»ber     S     1^41 

SUBJf.CTj      Hlfcht  of  Ab»«nt««  a«{^lBt«r«4  Votar  to 
H«t«in  Privileg*  of  VotlExg. 

li9»r  Sirt 

I  MB  In  receipt  of  your  request  vhloh  rea4a  ee  follows t 

"X  request  an  oplnioa  on  %h»   following  question* 

"Can  a  registered  Toter  of  California  reqiiire  that  an 
absent  voters  ballot  be  sent  to  hla  and  eitn  he  legally 
mark  «»d  vote  sueh  ballot* 

(a)  in  Jklaska 

(b)  Xn  Panama  Canal  Zone 
(e)   in  aawaii 

(d)  in  t^aa 

(e)  in  Philippine  Islands?" 

OP  I  H  I  0  II 

It  aey  be  noted  by  wey  of  brief  historio  Bientloa  thats 

ALASilA  By   an  set  of  Con^resftv  aj>pz^ved  August  84,  1912*  beeame  a 
ierriiory  of  the  United  St&tes  of  Amerioet 

PASA'g  CAJsAl.  ZOI'iB  The  Fenaaa  Canal  end  tiie  Canel  Zone,  by  a  treaty 
si^^ned  on  Noveskber  18,  190S,  between  the  United  States  GoYernruent 
and  the  aovern^Aent  of  Pana»a,  provided  xor  the  construction  and 
:&alntenanoe  of  the  Inter-Oceanie  Canal.   In  this  treaty  Panasia  ^  ranted 
in  perpetuity  the  use,  ooeupation «  nd  control  of  a  sene  (canal  cone) 
five  svilee  wide  on  each  side  of  the  Ce^ial  Zone  and  within  this  sone 
the  exelusive  ri^r^^ht  for  tli^   United  States  Govemaent  to  exercise 
sovereign  power  nixkd   authority: 

HAWAII   The  organic  act  under  which  Hawaii  is  c:Q^9rn9d   was  approved 
on   April  SO,  1&CK>,  since  which  time  the  Hawaiian  Islands  have  been 
functioning  as  an  organised  incorporated  territory  and  an  integral 
part  of  tixe  United  States i 

GgAii     f!he   present  fora  of  government  in  ^au  dates  fren  l>eewiber 
23,  1898,  when  President  ftllllan  l^cKinley  Issued  an  executive  order 
plaeiog  the  Island  of  ^am  unc;er  tlw   control  and  Juriadictlon  of  the 
fiavy  Department* 

f  ■iLlP?I'M.   IhL.-,JJDS  ^he  Philippine  Islands  is  an  unincorporated  terri- 
Lory  of  tJ^e  united  ^States*  limier  the  prOc;,raa  provided  in  the 
Independence  Act  of  1924,  complete  independence  of  the  Isleiids  will  be 
established  in  1846* 
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9—t       Th*  Aawriean  Tear  Seek  of  1940 

7h«  Stat*aK«n  Tear  Book  of  I940. 

Th*  law  governing:  absent  wctcrs  1«  fouad  In  the  Constitution  of 
the  State  of  Calirorniay  Article  II»  Section  1«  vhlcb^  assong  other 
tnlnge  providea: 

"  -  -  -provided,  further,  t  hat  the  Lesialaturo  »«y, 
bj   general  law,  provide  for  the  eaating  of  vote* 
by  duly  registered  votera  vbo  enpeot  to  be  abaent 
freai  txteir  respective  preeineta  or  unable  to  vote 
therein  by  reason  of  phyalcal  diaability*  on  the  day 
on  aifiich  any  election  ia  held*" 

fhe  general  law  thus  providAO  ior  ia  found  in  Chapter  5  of 
i-lviaion  VXII  of  the  STLeetloiia  Co<ie«  Section  5881  et  aeq«  The  relevant 
section  is  section  &931  trhich  reads  as  follovss 

"Section  5931«  At  any  tine  on  or   before  the  date  of 
an  election  an  abaent  voter  piay  appe-'^r  before  the  clerk 
or  any  notary  public  or  *ny  ofllcer  of  the  district,  city, 
county,  territory  or  other  federal  district,  or  In  any 
State,  Territory  or  district  within  the  United  States,  or 
In  the  District  of  Columbia,  in  »iiich  he  Kay  ->e  at  the 
fiime  of  receiving  >iis  ballot  to  i&srk  his  ballot  if  t  etc." 

It  ia  i^j  opinion  that  a  strained  interpretation  should  not  be  t;  i^«n 
to  Section  5931  hereinsl30ve  quoted,  uut  that  a  registered  voter  of 
California  be  ij.v«ti  f^^   abseat  voter's  ballot  upon  request  bein^  mmdm 
for  the  saiije,  that  he  mi,iht   not  be  deprived  of  the  American  rifht  accord* 
ed  to  him   by  our  Constitution  to  vote  as  the  law  provide*,  if  he  be 
tesporarlly  aojoxurning  in  places  hereinabove  ,T<entioncd,  they  lure  all 
poaaeaaiona  ol  the  United  iitatea  woven^Mnt,  bein^:  an  integral  p&rt  of 
the  same.  X  believe  the  United  States  is  a  juriadletlon,  not  Kierely 
a  geographical  location  and  accepting  the  term  in  that  sense  an  abaent 
voter  may  caat  fiis  vote  anywhore  wit  in  the  Jurisdiction  of  tJiae 
United  St.tes,  liirdted  only  by  the  actual  barriers  of  tiae  to  apply 
lor,  receive,  ana  retuz^  his  ballot* 

Ike  »U8t  also  recognise  that  at  the  present  tiiae  &any  votera  of 
California,  as  a  pert  of  the  liefeua*  Program  have  been  and  will  be 
•ent  to  the  possessions  of  our  coxmtry  to  entistje  end  to  be  ent;»j;ed  In 
defense  activities*   ^mch  ptraon  sliould  not  be  denied  the  ri^iit  of  the 
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ballot  and  It  is*  tharefora,  my  opinion  that  a  libaral  intarpratetion 
should  ba  givan  to  a  id  Saotlon  5931,  miXch  unquestionably  was  tha 
Istc^nt  ot   tha  Lai^islatura  nhan  saia  section  vns  enactad. 


Raapeetfully  youra. 


bfri  fttfoft«Kf 


TOt  Hagiatrar  oi    Voters. 


3298 


SvptmtHir     8       X941 

SUBJECT!      9ihmt  May  b*  ?ak*tt  Into  Conaider&tlon  In 
Standardising  va< ea  of   Platform  Men  on 
ttaniolpal   railway*  • 

I. ear  Sirt 

You  have  requeated  that  I  adviae  you  aa  to  vbat  matiera  the  ClTll 
Service  Cowmiaalon  r^ay  take  into  conalder«tlon  in  re««dwiiezuiin£  a  «8g;e  in* 
erease  for  the  platform  men  on  the  {municipal  Railway^  and  if  the  wa,;^e 
paid  by  the  Market  Street  Hallway  Go»it>any  to  ita  platform  an>ri   la  the  sole 
eriterion  «hl<^  aatat  govern  the  fixing  of  the  wfij.,e  of  the  launioipal  plat- 
loTrm   men,  purauent  to  tbe  f^roviaiona  of  oeetion  151  of  the  Charter* 

I  further  underatand  that  certain  street  ears  operated  with  a  two 
Ban  erev  in  Oaklandf  \>^   the  privately  owned  tr&etion  coMpanieSa  eompensate 
their  platforsi  ren  at  the  rate  of  Kighty-tvo  and  one-half  centa  per  hour* 
ajld  t^iat  a  like  compenaation  la  paid  to  platlom  x&en  operftting  interurban 
ears  over  the  bay  brid^-e,  between  the  eltiea  in  Alaaeda  ( ouiity  end  San 
Francisee.   1  also  underat<;nd  th«t  the  wa^  e  paid  by  the  M-irket  Street 
Jiallway  Company  to  ita  platforat  men  is  leas  than  the  amount  paia  on  the 
Alameda  County  lioes  and  on  the  intcinxrban  linea* 

0  F  I  H  I  0  » 

The  atandardisstion  of  salaries  is  regulated  by  Section  151  of  tbe 
Charter.  The  pertinent  portions  of  the  section  read  as  follows: 

'*In  fixing  sehedules  of  coiapensation,  aa  in  tiiia  aeetion 
provided,  the  board  of  supervisors,  ti^rough  the  civil 
service  coBnalsaion,  shall  cause  a  schedule  of  conpeneations 
to  be  proposed,  bnaed  upon  the  elassifleation  as  provided 
m  section  141,  under  i^iieh  like  coapensation  shall  be 
psid  lor  like  service,  ii?ith  due  re.>&rd  to  the  seniority 
of  the  personnel  included  in  eaoh  olsss,  and  with  regard 
also  to  other  eoapensatlous  in  the  city  and  acjuntj   seirvioe 
not  subject  to  salary  standardisation.   Suoh  compensations 
Shall  be  not  hi>^h«r  than  prevailing  rates  for  like  sex*vice 
and  vorkinf,  conditions  in  private  wnploy^^ent  or  in  other 
eomp^^rable  goverzs&ental  organisations  in  trJ.s  state." 

Fresi  ft  reading  of  the  above  quoted  portion  of  the  section  it  would 
appear  that  there  are  two  criteria  which  isaat  be  taken  into  consideration 
in  fixing  compensations  oi   city  einployees  -  First  -  "Like  coiapensation 
auet  be  paic  lor  like  service".    I  take  it  that  this  provision  has  to 
do  with  the  compena&tion  of  one  city  eniployee  as  compared  vrlth  another 
city  esiployee  where  their  respective  duties  are  the  saae,  lor  instance, 
that  a  carpenter  es:ployed  in  tiie  Departnicnt  of  Public  works  should  receive 
the  sasM  eoKpeasstion  aa  a  carpenter  employed  in  the  Public  Utilities 
I'epartaieat,  in  that  a  clerk  «nployed  in  the  office  of  the  Isx  Collector 
oald  receive  the  aajske  ccetpenaation  as  a  clerk  in  the  office  of  the 
latrar  of  Voters  -  tbe  seniority  of  each  being  equal.   Second  •> 
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"^uoh  eo»p«a»atiMi  ahall  not  b*  ali,:-her  i  an  prev&iXln^  pat*»  for  Itkm 
B«rvlc«  and  working;  eonditlona  in  privata  •&<ploy»«nt« 


Sote  that  the  chartar  provlaion  doea  not  limit  th»  aarYlca  to  tha 
eonfinea  of  the  City  and  Covuity  oi  3an  Franeiaoo*   Thereforat  in  tha 
abaanoa  oi   any  prohibition  to  tha  eonwrary*  retaa  ot   pay  paid  by  privata 
amploynant  in  nearby  co»munitiaa«  vuid   aepeeiaJLly  whera  a  part  ol  tha 
arcplo/ment  ia  actually  r»n(i9r<id   within  the  confinaa  oi    the  City,  may  b« 
taken  into  eons  1  deration  in  fixing  o^MBpenaation  of  reunlcipal  employaea, 
and  tne  aole  criterion  need  not  be  the  wa£.a  paid  by  an  individual  eriploy- 
er  in  the  City  and  County,  notwithatandlng  tha  fact  thot  this  p<irticttlar 
enployrsent  ;nay  be  ]£ora  nearly  aimllar  to  the  amployisent  bein^  atandardixed* 

Of  oour aa,  aa  pro-rided  in  tha  eharter  aeetioa  "Ilka  service  and 
working  oonditiona**  snust  be  taken  into  eonaideretion,  but  thla  doea  not 
Bean  that  the  service  must  be  exactly  aiailar,  it  amat  be  like  aarvica  • 
that  la  aervic*  of  the  aaae  kind  -  tliere  are  isany  thiiit.;a  &nd  oonditiona 
*hleh  may  be  alike,  one  to  tlie  other,  which  are  not  exactly  ainilar, 

Xou  are,  therefore,  adviaad  that  the  Civil  Servie*  Cc»BBiaaion  In 
atandardizing.  the  ec^ipenaation  of  plstfons  »en  of  tha  municipal  railway 
may  take  into  oonsider»tion  oonpenflation  paid  for  similar  aerrioa  by 
privet*  anployera,  other  then  the  kerket  Street  ilail-Aay  Company,  due  ra- 
gard  balng  had  to  tha  character  of  aerviee  rendered  aa  eoapared  witi.  that 
rendered  by  the  aunioipel  railway  pl&tiom  aiea,  and  alao  the  working 
conaitiona  which  j»  rtain  to  the  privet*  enployeea  -  that  la,  hours  worked, 
character  of  the  work,  aa  well  ea  tha  apread  of  the  hours  throu^  eaeh 
work  ^mjt 

Tours  very  truly. 


:ifi  mmm 


BATOR, 

Manager  of  Utilities 
Civil  Service  Coaaaiaaloa 


II 
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Soptei^ttr  Q,   1941  • 


SUBJECT  J      Protest  of  Mission  LB.nd  and 

Cattle  Coitipauy  ai^alnst  Assaasiaent 
of  property  on  Twenty-»Pifth  Sti'eet, 
between  Texas  and  Missouri  Stsreets* 


Dear  Sirst 

You  liave  directed  my  attention  to  the  fact  tiiat  tlie 
iSiseion  Land  oc  Cattle  Oo^apany  tiae  protested  against  its  prop- 
erty bein{;  assessed  Tor  the  improvement  of  Twenty  Plfth  Ctreet 
between  Texas  and  Missouri  streets  and  in  front  oif  its  projjerty, 
its  ooj)tention  bein^;  tiiat  the  property  receives  no  benefit 
from  t}ii8  inprovoi:ient .   Ho  protest  nvas  ;r>ade  at  the  tiiae  the 
work  was  ord^^red  in  co;-.forn:ity  witl  the  provisions  of  Sections 
8,  9,  10  and  11  of  the  Street  Improvement  Act  of  1934. 

The  work  has  been  completed  ard  this  is  the  first 
time  that  a  protest  lias  been  ^nade  to  the  i^o&rd  of  Supervisors* 
I  understand  tl-at  this  work  was  lindertaken  for  the  reason 
tiiat  over  sixty  percent  of  the  ownoi^  of  property  fronting 
on  the  streets  within  the  diatrict  paved  the  streets  under 
private  contract*   Thej*efore  it  was  .-nandatory  upon  tiie 
Director  of  Public  Works  to  take  tiie  necessary  proceedings 
to  >^ve  the  re.nainder  of  tiie  strt^ets  in  the  district  paved 
under  private  contract. 


OPBUOH 


The  present  protest  is  iJiade  pursuant  to  the  provisions 
of  Section  26  of  the  fciprove^ient  ordinance,  the  pertinent  por- 
tion of  which  reacts  as  follows: 

''Upon  such   appeal  the  Supervisors  laay  reaedy 
and  correct  any  error  or  informality  in  the  proceed- 
ings and  revise  and  correct  any  of  the  acts  or  deter- 
minations of  said  Director  relative  to  said  work; 
fi»y  co.ifina,  astend,  set  aside,  alter,  modify  or  correct 
the  assessinent  in  such  a  rjanner  as  to  them  shall  seem 
Just,  miCi.   J3ay  require  the  work  to  be  completed  accord- 
ing to  their  directioii,  and  nay  instruct  and  direct 
said  Director  to  correct  trie  ?;arrant,  eesessment  or 
diagre^n  in  any  particular,  or  to  rnake  and  issue  a  new 
warrant,  aasescment  &iid  diagran  to  conform  to  their 
decisions  lit  relation  thereto,  at  their  option." 
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Frota  a  roadiiig;  or  t-ils  section  it  wotAld  appear  that 
the  property  ovxigt  who  felt  ftgerlevod  at  the  assessment,   misiit 
protest  aJTter  tiie  work  was  finished  notwittistondiiig  tliat   'ne 
mliiiit  i:Rve  filed  iiis  protest  before  tiie  work  was  co;;Biieaeed  or 
mlt;iit  not  iiave  protested  at  all.        In  view  of  the  elaboz>ate 
procedTU^e  set  up  for  hearing  of  protests  bef cr  e  the  viork  is 
co^jCQt^nced  end  set  forth  in  Sections  7,  8,  9,   10  and  11  of 
t:i«  iffltprovernent  orciinenco,    I  doubt  very  rauch  If   it    was  the 
intention  of  tlie  frajncrs  of    ttis  ordinance  to  perait  more  tiian 
one  appeal  to  tiie  isoard  of  i>upervisors,   except  Insofar  as  ti» 
appeal  might  be  iiade  for  the  purpose  of  correctln;^  or  revising 
the  assess.'tiBnt  insofar  as  clerical  errors  are  corcemed* 

iMt  it  be  noted  tix&t,  imder  the  provisions  of  Section 
26  of  the  l2aprove!fi©nt  ordinance,  while  the  Board  of  i*upt;rvieor» 
has  been  given  authority  to  iaodify  or  correct  the  assessnent 
and  jn&y  direct  tiae  Direclwr  to  issue  a  rkew  warrant  and  diagram 
to  coiifona  to  its  decisions,   tli«re  is  no  provision  set  forth 
to  give  any  person  whose  prop«>rty  might  be  adversely  affected 
the  ri^ht  to  protest  after  the  assessiJient  has  been  cl^ariged. 

In  the  instant  case  it  wotald  &x>pear  to  t&e  tixat  IT 
the  Mission  I.iand  &  Cattle  Coiapany  iias  any  ren^dy  at  all,   it 
would  be  under  Section  6  of  the  Ordiiiftnce  which  periaita  the 
Board  of  ouptJiTvieors,   on  tie  recoi-tmendatloii  of  the  direct ca* 
of  jfublic  works,   to  recoaEiiend  an  a-wunt,  not  exceeding  two- 
thirds  of  the  expense  of  tiie  work,  to  be  paid  out  of  the 
Treasury  of  the  Gity  and  County  of  San  i'rancisco.       This 
section  provides  that,  whenever  such  a  recoiaraendafeian  is 
followed  and  any  portion  of  the  cost  of  tiie  work  is  paid  out 
of  the  Treasury,  ti^e  amount  bo  paid  siust  be  deducted  fron  the 
entire  cost  of  the  work  and  the  reiaainder  of  tiie  expense 
assessed  against  all  of  the  parcels  of  land  liable  for  the 
assessment,  imless  txie  ixsard  of  Supervisors  shall  otherwise 
direct* 

However,  there  seems  to  be  a  valid  objection  for 
aiaking  any  appropriation  fron  the  iTeastary  at  trie  present  tiiae. 
First,  the  director  of  i  ubilc   ti^orks  has  riade  no  recoinaendation 
for  such  a  payraentj     and  second,  Section  6  expressly  provides 
tiiat  no  appropriation  sixall  be  ijade  for  this  purpose  until 
the  provisions  of  liection  86  of  tlie  Ciiarter  iiave  been  cornplie  d 
with.       The  pertinent  portions  of  this   section  read  as  follows! 

"No  obligation  involviiC  the  expenditure  of  money 
shall  be  incurred  or  authorieed  by  any  officer,   eraplo;;ee, 
board  or  co^iEsilssion  of  the  eity  aiid  county  unless  the 


oontroller  first  certify  tii&t  there  Is  a  valid 
appropriation  frori  wLick  th©  expendit^lre  nay  be  inado, 
and  that  s\iffioi«nt  linencuiabered  funds  ore  available 
In  the  treasury  to   tii©  credit   of  sucli  appropriation  to 
pay  th©  aijjouiit  of  such  expenditure  when  It  beco.ies  due 
and  payable* 

'*i:very  officer  who  slmll  approve,  allo«r  or  pay 
any  doiaand  on  th©  t^oaa^^^y  not  autiiorlsod  by  lavr, 
ordixiance  or  tLia  charter,   8i::all  be  liable  to  tiie  city 
and  co^xnty  indivldxially  and  on  iiis   official  bond  for 
the  amount   of  thd  deciand  so  illegally  approved,  allowed 
or  paid." 

As  no  appropriaticm  i:xa8  been  luade  to  cover  any 
contribution  by  the  City, it  cannot  be  made  at  this  time. 
Pur tiienaore ,   in  vl«w  of  tj^e  fact  that  owners  of  the  vai'lous 
frontages  on  the  severt^l  streets  witiiin  the  di;  trict  liave  per- 
formed their  own  work,    it  would  be  hlslily  unfair  to  bxirden 
them  with  th©  cost  of  the  work  on  otiier  froDta^-es  at  tiiis 
tl»0.        It  would  also  appear  to  be  unfair  tl^t,   if  it  were 
possible  now  to  ;<iak©  a  contribution  froa  the  City  and  spread 
it  over  all  of  the   assesenjent  dietrict,  frhos©  who  have  volun- 
tarily performed  tiieir  own  work  could  not  receive  the  benefit 
of  such  a  c  or.tr ibut Ion. 

In  concluding, permit  me  to  diirect  your  attention 
to  the  fact  that  the  Board  ^las  already  passed  the  district 
to  be  affected  by  this  particular  aasessr.ent  and  xinless  tlie 
DoajTd  desires  to  reverse  itself  there  appears  to  be  no  reason 
to  ^ive  true  iiiatter  furtiier  consideration. 


Very  t  rtily  yours, 

ci^  Al'^uk.^n^. 


To  t'iie  - 

Board  of  Supervisors, 

Copies  to  -> 

Director  of  Public  .vorks, 

ii.,    I.  Fitspatrick,  i^q.. 
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Sept.  10,  X94X. 
&UM  Ctt   Klght  to  VRCfttion  with  Pay. 

D«ftr  sirt 

^Is  will  &okzu>iil«<lg«  r«o«lpt  of  yoiir  roqtiest  for  ac  oplalon 
aa  follows: 

"A  warrant  in  favor  of  :.!&rlon  Burka»  T157 
^elal  Sarviea  workar,  Publlo  liolfara  l>«partaantf 
HmrAtmr   2944*  dated  July  31,  1941  and  In  iha  amount 
of  :^19«68,  la  balng  hald  In  this  ofrice  beeauaa  of 
tha  Individual  oonearnad  was  not  contlnidxig  In  tha 
aarvica  of  the  City  and  County. 

The  following  notation  appaara  on  the  *Hold* 
tag* 

(Vacation  16-^20 
iioalgnad  -  JJli* 

May  we  have  ymur  oplnl<»i  aa  to  whether  or  not 
this  Individual  la  entitled  to  pay  for  the   vacation 
period  in  question. 

In  addition  to  your  opinion  on  this  speclfle 
matter «  will  you  kindly  write  an  opinion  deflnli^ 
this  situation  In  such  a  stanner  that  It  will  be  un- 
necessary to  suheilt  each  Instance  of  a  vaaatieNn 
taken  under  this  clrouastanee  or  s5Lallar  olreuis- 
stanees  for  sp^tclflc  opinions.'* 

Supplasentlng  the  Information  £lven  in  the  ahove  reqxteet, 
we  find  two  additional  facts  wlileh  should  be  noted: 

(1)  '^hlle  the  notation  on  the  *^ld*  tag  bears  the  no- 
tation "Heslipoed,**  technically  wn  understand  Marlon  Burke  "Helln« 
qulahed"  rather  than  "hesi  :ned*  her  position.  Thle  dlatlnotlon 
la  unimportant  in  this  opinion,  as  ner  z^i^hts  would  be  Identical 
whether  si:te  "resl^ied"  or  "relinquished"  her  position,  but  aa  her 
civil  aerviee  rle»vhts  might  very  eonaiderably  depend  on  whetlier  she 
"reslgjied"  or  "rellnqulsl^ed"  her  position,  we  feel  this  correction 
should  be  here  noted. 

(2)  I'he  "relinqiUshaaant"  of  the  position  by  Marion  Burke 
waa  aa  of  July  El,  1941. 
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Aa  «•  have  noted  In  our  opinions  to  you  dated  April  26«  1940, 
June  20,  1940  and  Janviary  8,  1941,  Section  Ibl  of  the  Charter  pro- 
vides as  follows ; 

"Every  person  employed  in  the  city  and  county 
service  shall,  after  one  year*s  service,  be 
allowed  a  vacation  with  pay  of  two  oalendar 
weeks,  annually,  as  long  as  he  continues  in 
his  omployioent.*' 

After  the  first  year  of  service  has  passed,  »  vacation  wiUi 
pay  of  two  calendar  weeks  is  allowed  "annually."   No  particular 
period  of  time  in  the  year  is  provided  for  by  the  Oiarter  as  to 
Just  when  any  particular  vacation  must  be  talcen  by  an  employee. 
This  deteriiiination  is  left  to  the  discretion  of  the  d.epart:iient 
head  to  desi^inate  the  period  when  any  jparticular  vacation  may  be 
taken,  and  the  employee  is  then  entitled  to  his  vacation  with  pay, 
provided,  of  course,  tliat  at  the  tiiae  he  la  allowed  hie  vacation 
he  is  still  an  employee  of  tlie  City  and  Uoirnty  of  San  It*anclsco. 

In  the  case  here  at  issue,  the  facts  show  that  Marion  Burke 
did  not  "relinquish"  her  position  until  July  21,  1941.  There- 
fore, at  the  time  s  .e  was  allowed  her  vacation,  and  took  it,  s  e 
was  still  a  city  employee  and  entitled  to  receive  her  vacation 
with  pay  as  such.    Until  the  effective  date  of  the  "relinquish- 
ment" of  her  position  she  continued  to  remain  a  city  employee. 
Likewise  in  the  other  opinions  rendered  to  you  on  this  subject 
matter,  as  aforementioned,  the  employees  there  were  entitled  to 
their  vacations  with  pay  because  their  "resiiJination"  or  "retire- 
ment" did  liot  becoaie  effective  imtil  after  the  employee  had  re- 
ceived the  vacation  with  p;^  as  allowed  by  tlie  Charter. 

The  departx:ient  head  of  a  department,  in  determining  when 
any  particular  employee  may  have  his  vacation,  should  always  keep 
in  mind  the  purpose  of  a  vacation  •  namely,  to  give  the  employee 
a  period  ol  rest  and  relaxation  to  the  end  that  he  will  return 
thereafter  and  be  enabled  thereby  to  j?ender  even  better  service 
to  the  public  through  being  mentally  and  physically  refreshed  and 
re-energised,   but  once  the  department  head  allows  a  vacation, and 
it  being  allowed  at  a  time  when  the  employee  is  entitled  to  take 
it,  and  is  still  employed  by  the  city,  the  employee  is  entitled  to 
be  paid  for  the  vacation  taken. 

You  are  therefore  advised  ti^iat  Marion  iiurke  is  entitled  to  be 
paid  for  the  vacation  allowed  her  by  her  department  head  from  July 
16th  to  aOth,  1941,  inclvisive. 

Respectfully  submitted. 


To  Controller.  City  Attorney, 

#  9 
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fi«ptemi9«r     12     1941, 
SUBtTECTt     ii«ll«/   Prlo*a  for  Milk. 

L>9$ir  Sin  * 

Uador  r«cent  d8t«  you  hsvc  asked  the  opinion  of  this  offiea 
la  coiiiiecuian  wltii  tii«  City*©  contract  with  J^arln  Dalryjfisn*s 
milk  Coapaji/  iuiiisr  pa»c»posHl  Ho,   2C54«    ior  supply iai'  tK«  j.llic 
lor  s  period  o£  aiie  yasr,  beginning  July  1,   1941,    mid  endio^ 
Juno  to,   194S»    sml  /ou  Usve  asked  th^ls  oplxilon  with  parti ciilsr 
reference  to  the  Iteass  therein  referring  to  fluid  r.;llk  fop 
relief  purposes* 

"fou  farther  ask  whether  ti.e  Git/  Is  entitled  to  relief  ;nllk 
prices  for  Jtllk  delivered  to  relief  clients  In  any  departi^ient 
of  the  City  other  tlisn  tl^s  Publio  Welfsr*  ]>epsrti&«at* 

£1.  I  8  i  OS 

Frices  of  allk  are  fixed  by   tixe  Director  of  tno  rcpartssent  of 
Agriculture^  and  the  r^lx^ector  of  tlia   Department  ol  A>rrioulture 
hAS  taken  no  action  In  regard  to  relief  milk  prices. 

Thersfore,  ;/ou   ara  advised  bhtxt  the  City  aiid  County  of  3aa 
Franoisccy  is  not  entitled  to  any  reduced  prices  for  milk 
deli  jeered  to  the  City  o^d   County  Kospital,  the  La^^una  Honda 
doaae,  or  the  v&rious  jells  operated  by  the  City  and  County  of 
Sttn   i^^r&noisoo*  uiid   that  the  prices  fixed  In  the  contract  tor 
the  c^llvery  o£   allk  are  the  prices  which  ^ust  be  paid  by  ths 
City  and  Cotmty  of  San  irancisee  until  the  Llreetor  of 
Agriculture  makes  specif lo  prices  for  so-celled  relief  ndlk. 


Bespeetfully  subnlttedy 


rwTh^fmmT 


Tot 

Purchaser  of  Supplies* 
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s«pt«Bib»r  Xb,  1941  < 


SinyBCT:       arant  of  Pund»  to  Aid  In  tt^ 
Cooduct  of  Llv9«toek  ^h&m 
ttn£i«p  auftplo«s  of  f!o«  lA  Di»o 
trioi  Aj^riciiXturftl  Aaaoclstion* 

D«ar  sir: 

Iktft  off le«  is  In  reeotpt  of  jovtr  r«qu«at  for  <m 
oplnloa  eoi&o«mXni£  tho  X»4s«Xlt7  of  &  contribution  of  |50«000. 
to  tho  Mo*  XA  L'^lAiriet  A^ieultur&V  Aft«oci«tion  for  the  r»ur« 
pooo  of  publleitlng  «  XlTostoek  sbov  to  bo  iMXd  9t   the  so- 
oaXXftd  Cow   ?auLiiee  In  Sen  Mateo  County  fi^oa  HovwRter  X'/t>i  to 
24th,   X94X. 

Iho  point  hae  beox:  rftite<l  UJit   U^o  appropriation  la 
IXXa&AX  for  tt»i  roaaon  that  tharo  la  no  propor  etatvte  author- 
ising it.       Iltm  jCurtber  point  baa  boon  r«ioati   that   tMm  contract 
•atarod  into  btttueen  tka  (mlnf  Adnlnlatx'atlve  Officer  of   tho 
Clt^   end  Coujuty  ^f  ^an  I'mnoiaeo*   aetlu^;  for  and  on  bolMiXf  of 
the  Clt^f  MDd  Cotuit»  atid  Ho,  XA  District  ;^^rieuXiur«X  Aasocla- 
atiewi*   iiai«<l  JuX^  &&.  Xii>4Xf   providin^;^  for  tha  oxpondlturo  of  a 
part  of  aaid  aim  of  §50^000., la  iXXei:.aX« 

I  have  tnvoeti^&ted  tho  faota  invoXved  In  thla  ease. 
Xt  appears  t^^iat  Ho«  Xa  District  Aj^rlcuXloraX  Aaaoclatlon  i«  al>out 
to  conduct  a  Xiv«»loeic  exiiibltlon  at  tiko  ao«caXXod  Cow  ?aXaoa  la 
&an  liaioo  county  and  requires  tirus  aiu&  of  ;^uU«000.00  for  Um  pur* 
poso  of  pubXlciaing  tnia  axhibition. 

Tho  AnnuaX  Approprlati^m  Ordinaneo  for  tlta  7o«r  X04X« 
4S  oontaiita  t^ie  following;   lte& : 

'"Other  AppzH>priatione 

"X26.£(X^.0X  AgrlottXtura^X  Platrlot  «o.  XA 

".•«.«  "The  aua  of  ^SOtOOO  purcuant  to 
the  provlalona  of  flection  405ijb  of  the  PolltieaX 
Code  for  tne  purpoae  of  osntributlnti  to  the  sup- 
port of  a  (;&.ttiu  ttjcnicition  to  be  heXd  in  .Vovem- 
b«r,  X04X,  "by  /v<i;ri  cultural  Li  strict  Uo,  XA,  for 
tiio  pxj^pose  of  Lacr«#tltqj  th&  tr«ide  of  t^ia  City 
ami  the  fv^motion  of  roXated  industrloa*" 
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FroM  tiM   foregoing  It  la  appmrent  that  ti»   appropriation 
in  i2Mi  laatant  caaa  waa  »ade  purauant  to  tha  proTlalona  of  Sec- 
tlMt  40&Cb  of  tha  Folltioal  Coda«   ihia  aaetlon  raa4a  aa  fol- 
lovat 

"a«e,  40d8b«  Oil  nut 

OF  caa«TY  n  HW9ft9V 

TO   BXlJliklTlCB  Ot^  i.«Xiv  ^: 

LiaifM'Iolf  OF  I^VTtt  V  .  .    o  boarcLa 

of  aaparvlaors  of  the  eever&l  oovuitlott  within 
tha  ^tata  of  Callf<»rala»  or  any  of  tiam,   are  here- 
by authorised  aaft  en^oaerea  to  levy  a  si^ecl^I  t«3i 
on  the  taxable  property  vlthln  their  reai: active 
count  lea,  for  tlw  purpoae  of  eraatiag  a  fvu^  to 
be  used  for  collaetlng*  preparing  «m  laalatalnlng 
an  exhibition  of  tha  pz^oducta  and  Induatrles  of 
tha  eo^mty  at  any  doaaatle  or  foreign  exposition; 
for  contribution  to  the  support  of  any  local  lair 
or  exhibition  of  Indua trial,  agricultural,  hortl- 
oultural,  vlticultiJiral  or  paatoral  producta  main- 
tained by  public  a^aney,  county  agricultural  aaso- 
elatlona,  county  fair  aaa  -elatlena,  or  ehaabera  of 
eoHBarce  In  eald  county,  or  If  i^oe  aueh.  In  any 
group  of  e<mntiaa  of  liilch  aald  county  la  one, 
auch  contrlbutlona  to  be  uaed  by  auoh  agency  for 
tha  ge&araX  conduct  of  aueh  fair  or   exhibition,  In- 
ali^UUio  tha  giving  of  orewluwa  for  eoeq^titlve  ex- 
aallenee  In  Industrial,  agrloulttaral,  llva-ateek, 
hortieultural,  vltleulturaX  and  paatoral  products 
at  such  local  fairs  «r  axhlbltlfma  as  defined  In 
thla  aaetloay  In  tha  name  of  aald  county |  all  of 
•aid  aeta  to  be  for  tha  purpoae  of  encouraging 
iBBd.gratlon,  Ineraaalng  trsda  In  the  ;»rodtteta  of 
the  state  of  CfilifomLa  end   of  aald  eounty  and  i^o- 
aotlng  the  Induatrlal,  llva-stoek,  agri cultural, 
hortieultural,  vitlcultural  and  i^atoral  pursulta 
af  aueli  eoimty;  provided,  the  total  tax  levied 
tvr   auch  purpoaea  In  any  one  year  shall  not  exceed 
feur  cents  «a  each  oam   hundred  dollars  of  taxable 
ja>operty  In  the  county,  aecox>dln^  to  the  asaaaarient- 
roll;  provided,  hovever,  that  no  such  levy  ahall  ba 
nada  1»y  aucn  board  of  aupervisors  except  by  a  two- 
thlrda  vote  of  the  mattbara  of  the  board." 

SaetloB  8  of  tha  &an  fimmalaa*  Charter  jwovldaa  that  tha 
City  and  County  of  &an  irKiciaeo  ahall  iiave  the  power  to  expand 
fuada  throu^  any  agency* 
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In  the  Instant  caae  It  !•  appArant  that  tvtxvAt   ara  baing 
axpended  throu.^  tha  a^aney  of  :«o.  lA  District  A^^laultural 
Association. 

Pursuant  to  tha  approj^latios  baratofora  racda^  tha  agraa- 
■•At  BMmtioiMd  in  tha  raquast  «as  «»ntar»d  into.   This  agraemant 
j^^orldaa  ganaraXly  that  tha  aun  of  <^12,bO'0,   slmll  ba  {!,i^en   to 
No*  lA  District  &i.-;rlculturaX  Association  for  tlve   piirpose  of  pro- 
MOtingf  aadvertisin^^  «ad  publiolxin^  tha  li^astuck  show.   Tun 
agraa«ant  refars  to  section  4056b  of  tha  Political  Coda  and  also 
raiers  to  tha  annxiaX  approjprlatioti  oxnlinanca  herainbeforo  nen* 
tionad,   i'UirtlAertnore,  tha  tax  rate  ordlnanea  of  1941<»4S  r^ro- 
vidas  a  spaeial  lavj  undar  tha  coda  section. 

In  ray  opitti<»i  of  April  19»  1940,  X  held  Ui&t   tha  City 
and  County  of  San  iTa£.cl«co  had  th»   power  to  ^rant  the  sum  of 
$£0,000 .00  to  tha  San  I^aacls^o  ISay  Zxposiilon  for  the  purpose 
of  supporting  sueb  axposition.    In  this  opinion  X  used  tha 
feXXowin^  Xaaguaga: 

"Beeausa  of  the  faet  that  the  provisions 
9f  Seetioa  4050b  of  the  PoXitioaX  Code  grant 
the  i'osrd  of  Supervisors  uuthority  as  afore- 
seld,  and  in  view  of  the  provialoua  of  i.ection 
8  of  the  Oxarter  whieh  {provide  Tor  the  expen<» 
dlture  of  funds  titrou^t  ^ny  Bf^ency,  X  son  of 
th*  a]»iaion  t.^ist  the  City  and  county  of  &an 
Franaiseoa  through  the  iioard  of  Supenrisors 
and  tha  Mayor,  h».n   the  pover  to  make  the  (v^ant 
eontesiplated  by  the  ordinance  and  to  appropri- 
ate tha  Stan  of  ^20,000.00  to  the  &an  Francisco 
buy  Expoaition,  a  not '-profit  corporation  which 
wiXX  conduct  the  uoXdaa  aate  Xntertiatlonal  Kx- 
positlon  in  X940,  since  said  Estposition  corpoi- 
ation  is  undoubtedXy  an  adequato  agency  vmder 
the  Clmrter  provision." 


•aae< 


l*bis  paragrai^  —mam   to  be  apprc^p3?late  to  the  inatant 


In  viea  of  the  fore^^olnii;,  J.  mm   of  tZtv   opinion  that  the 
appropriation  stentioned  in  the  annnal  appropriation  ordinance, 
and  hereinbefore  referred  to,  is  XavfuX,  and  I  nx   further  of 
tlia  opinion  that  the  eontx^et  exaeuttMl  on   July  85,  194X,  is 
likenrise  lawful. 

It  has  been  au^ested  that  tha  appropriation  of  this 
aonsy  is  imlawfia  in  view  of  the  faet  that  Cttaptar  835  of  tha 
LStatutes  of  1937  jsay  be  uneonstitutional.    This  statute  au- 
thorises the  City  and  County  of  Sen  traneisco  to  appropriate 
snd  pay  over  to  ife.  lA  Distriet  Auricultux^al  Association  such 
Stt»s  of  aoney  as  the  City  end  County  ziay  dater^sine. 


#4 


However y   I  emXl  your  utteution  to  tli«  fact  th&t  turn  ©pproprt- 
fttion  ssad«  in  ta«  ln«t«nt  caAe  l^^as  not  ):H»dn  i^ade  iaiS«r  this 
dlepat#d  proTlsion  of  Utm  Iiur* 


FUispeetfulX;^  submltt»<lt 


To  th#  - 

Ghl«f  A<lainlsts%tiire  ^jttl&mr 

e««*  to  • 

Eoa,  tiAToia  J,  B9^,  Controlldp 
M2>,  g«rt  Soogr* 
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S»«pt.   Xbt   1941  • 


SlOMEC^i       AdjusteuBat  of  CoMp«natitlon  of  Toaehor 
Statat«  of  ZtlaltfttlooB. 


Dear  sir: 

This  office  ie  in  receipt  of  your  letter  of  Augvtet 
IS,   1941,  reediiag  ae  followa: 

"The  School  Pe  pertinent  bee  preeented 
to  this  office  a  tiBteroll  propoelni^  to  ed- 
Juet  the  eoRpeneation  of  a  teacher  for  the 
fiaoal  year  1930-1931,  by  prorlding  for  tJje 
pay^aent  of  an  additional  aaotmt  of  $13. 33. 

**Aae«Balng  tJiat  fonda  are  vs-  will  be* 
MMie  available  to  the  credit  of  that  fiacal 
ya«r»  thereby  eliainatint^  any  objectl^i  xm" 
der  the  provieione  of  Inaction  18  of  Article 
XI  of  the  Constitution»  can  this  atMitional 
eomf^nsation  be  paid  to  toe  teacher  involved 
or  ie  it  barred  by  a  statute  of  liraltatton?** 

-  OPINlQJt  - 

X  tun  infonaed  that  the  aao\wt  in  (|v»eti^ii  had  been 
withheld  froe  tlm  salary  of  the  teacher,  and  was  found  owing 
n^MB  &n  accounting  was  am/Att  upon  her  retirement  frooi  the  de- 
pavtwsnt. 

AC  withheld  salary,  the  claiA  eases  within  the 
facta  and  rule  of  Dupuy  v.  Board  of  gducati<m  of  the  City  and 
County  of  San  l  ranclsco,  106  Cel .  Ap'p.  6337 

In  that  case,  plaintiff  had  received  no  een^nsatien 
twp   the  first  aonth  and  a  liMlt   of  a  school  year.   It  was  eea* 
eeded  therein,  as  twre,  that  the  aoney  rit^htfully  belonged  to 
the  claiattnt  and  *'tUe  practice  is  tiisi  this  matttj   is  «itJaJe»ld 
until  a  teacher  uies  or  otherwise  tei^inates  his  service  pmr" 
sMuteutly,  when  the  withhel<;l  poi-tion  is  tlien  paid.^   By   its 
systea  of  accounting  ss^d  by  written  resolution  of  the  Board 
of  Edueatlon,  the  City  and  County  hi^  continuously  adEiltted 
the  obligation  and  in  effect  told  the  teacher  ti.at  the  balance 
aecrued  was  being  held  in  Uie  treastiry  to  be  paid  upon  a  per« 
■aaent  withdrawal  from  tiie  service.   'ihe  court  he  lei  Uaat 
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tinder  this  state  of  the  record,  the  plea  of  the  statute 
of  limitations  cannot  avail  when  the  action  is  commenced 
within  the  legal  period  after  a  repudiation  of  the  obli- 
gation, and  said; 

"In  other  words,  the  moneys  accruing,  whether 
the  earlier  years  or  the  last  is  credited  to 
the  teacher's  accovint  and  paid  at  the  cessa- 
tion of  service,  being  at  all  times  an  ac- 
knowledged debt  with-held.   It  has  all  of 
the  characteristics  of  a  trust  fund  and  after 
apportionment  or  acknowledgment  the  fund  is  no 
longer  a  portion  of  the  coxinty  or  city  and 
county  funds,  but  held  subject  to  the  claim  of 
the  teacher.   The  statute  would  not  begin  to 
rtin  until  a  refusal  to  pay  or  a  direct  repudi- 
ation of  the  trust." 

You  are  accordinij;ly  advised  that  the  claim  for  the 
additional  amount  of  ^13.33  is  not  barred  by  a  statute 
of  limitation,  and  that  said  additional  compensation  may 
be  paid  to  the  teacher  involved. 

Respectfully  submitted, 

JKO,    J.    O'TOJiJv 


City  Attorney. 


To  J   I'he  Controller. 
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B^ptmlfV  lb,   1941. 


SQBJl^t       Siumld  Final  Pft^aiint,   authorised  by 
C«rtific«t«  of  Aoe«pt«iieo»  b«  with- 
fa«Xd  pandinis  Msposition  of  Claina 
•rising  in  coimoction  with  P«rform« 
ftneo  of  contract? 

Doar  Sir  J 

Thia  will  aeknowlodge  racaipt  of  your  letter  of  July 
7*  1941,  reading  as  follows ; 

"We  have  before  us  Certificate  of 
Aeeeptance  and  Final  Payawnt  in  the 
aiaottnt  of  64,300.42  in  connection  mith 
the  contract  ot  A,   J.  X^grneh  for  widening 
SAd  reconstruction  of  the  roadway  of  Post 
Street  between  Taylor  Street  and  Van  Uess 
Avenue . 

"we  alao  have  in  the  office  a  claim 
filed  against  the  City  and  County  of  San 
fi«noisoo  by  Lyndon  T*  Miller  for  personal 
injur  las  which  ajq^ar  to  have  arisen  out 
of  this  contract.   Shoiild  the  mount  of 
the  Certificate  be  SMiid»  or  should  we  with- 
hold ^yaent  pending  adjustment  of  this 
elaimY** 

-  QPINXON  - 

As  the  contract  eontaina  no  provision  for  tlie  with* 
holding  of  funds  wider  the  elz^eumstanees  of  this  case,  we  as- 
SUMS  that  yoixr  inqiiiry  is  directed  to  the  question  of  whether 
the  contractor  has  fully  performed  his  obligations  under  the 
following  provision  of  Section  S83  of  the  btandard  SpeeiXiea* 
tlori6,  as  saMttdedt 

"The  contractor  shall  assiaae  the  de» 
fense  of  anci  indezanlfy  and  save  hamless 
the  City  and  County  of  Sen  Iranclsco*  the 
Director  of  Public  vtorks,  and  their  offi- 
cers and  agents,  from  all  claists  of  every 
kind,  nature  arid  description,  arising  froa 
ths  performance  of  this  contract,  and  fron 
any  and  all  elalr^fS,  lose,  daaa.je.  Injury 
and  liability  howsoever  the  ea^te  may  be 
oaused,  resviltint;  directly  or  Indirectly 
from  work  covered  by  the  contract,  rej.ard- 
less  of  responsibility  for  neglig4nice.'* 


Wh«th«r  eonstrvieci  a«  a  covenant  of  indonnity  against 
"loaa"  or  "liability",  «e  have  found  no  eas«  uiractly  in  point 
vhieh  would  support  v   daisi  tha.t  liability  haa  aeerued  and  a 
causa  of  action  arisen  tinder  the  larovislona  of  either  aubdivi* 
sions  1  or  2  of  aeetion  2778  of  the  Civil  code«  s^eh  read 
aa  follova: 

"1.   Upon  an  iodMmity  against  liability,  ex* 
preasly,  or  in  other  equivalent  terms « 
tbm   person  lnd«nnified  is  entitled  to 
T%«9Wr   upon  becoming  liable  | 

"2.   Upon  an  irtdimnlty  against  claims*  or  de« 
mands*  or  damat^es,  or  costa»  axinreBsly, 
or  in  otiior  equivalent  ten^B,   the  person 
indemnified  is  not  entitled  to  recover 
without  pi^r»oiit  thereof*" 

The  question  of  whether  peiidlng  olaists  and  actions  would 
justify  the  city  in  wltliholdinf;  paysent  is  touched  upon  In  isy 
opinion  of  }<oveaber  5,  1937 »  regarding  pro^y^ut,   paya»nts  to  Mc- 
Donald  Kalm  on  the  Kiehaond  te«er  Tunnel  contract  when  un- 
aettled  claims  for  dasia^a  vera  pending.   As  there  indicated* 
final  payment  should  be  withheld  only  vmder  exceptional  clrei»i>« 
stances  and  as  a  laat  resort,  "for  undoubtedly  the  question  would 
arise  as  to  thB   exact  anount  due  upon  these  clalaui  and  what  ttaount 
we  had  the  ri^^ht  to  withhold,  and  our  failure  to  pay  under  Uw 
contract  ai^t  be  considered  a  breach  on  our  part  and  render  the 
city  liable  therefor." 

A  year  later  the  question  of  whether  pending  claims  and  ac- 
tions would  Justify  the  city  in  withholding  final  payawnt  was 
raised  in  the  tpandsHsua  proceedinir.  of  Mt:I>enal7nricahn,  Ltd*  v* 
City  ax»l  Couaty  of  San  Irai.clBco  axui  Earolci  J*  boyd,  as  Control- 
ler*  (Sxtperior  Court  action  i4o«  281508 >.   This  office  clai;^^ 
that  the  petitioner  had  failed  to  perfoina  its  contract  in  that 
it  moA   its  bonding  eosQ>aay  had  failed  to  defend  the  city  and 
eowaty  fx>o«  all  suits  mnd   claias  for  daisages  and  to  hold  the  city 
•nd  ecnnty  hamleas  frc^  all  daaa^e  alle^d  to  have  accrued  as  a 
result  of  the  performfince  of  the  contract;  and  that  tiiS  city 
txverefore  had  a  rii;^it  to  withliold  the  final  paysient  for  the  pur- 
pose of  protecting  itself  a>-ainst  any  Jud^pMnts  which  ^li^^it  be 
rendered  on  the  basis  of  petKilug  clajLea  and  actio:;s.   ahe  court 
granted  the  petition  for  a  writ  of  aandate  direotloi^  tlui   Contrul- 
ler  to  issue  a  warrant  in  the  asuunt  of  t^ie  balance  of  the  contract 


priott  withheld  by  the  Oity  and  County  of  ban  Irauclseo*  nlvm 
ioterest.    Zn  so  doing,  th«  court.  In  effect,  upheld  the 
petitioner's  contention  t/^at  wlisre  a  contractor  has  agreed  tp 
indemnify  the  City  and  County  against  loss  Irwa  liability,  and 
has  fuimlshed  security  for  siteh  ix^iwanlty,  Uie  eity  Is  without 
authority  to  withhold  any  mounts  adialttedly  due  the  contractor 
in  order  to  furnish  additional  protection  e^alnst  loss,  parti* 
eularly  when  no  such  ri^<t  is  given  the  city  in  ti^ve  contract 
or  specifications. 

The  eity  Iwm   no  right  to  insist  upon  heing  saved  harsilese 
and  i»rotected  in  any  particular  manner,  »nd   the  undertaking  of 
the  indeianitor  is  fulfilled  by  any  coi^rse  .m  his  T^rt  which 
Actually  saves  hamleas  and  protects  tViO  city.   (31  c*  J*  443)* 

The  text  writers  e^taracterise  tlie  status  of  the  law  en 
tlte  suojeet  of  eni'oreejMint  of  covenants  of  indec^iity  against 
"liability*'  with  the  tara  "confusioaj"  but  it  is  clear  that 
until  liability  accrues  and  the  contractor  fails  to  dlaeharge 
it,  true  city  has  no  rl^vlit  of  aetion  or  {^.rounds  for  i&lthholdlng 
final  pays^nt. 

You  are  aceordin^^ly  advised  that  In  view  of  the  alMve 
Indicated  eonciition  of  Uie  law  and  the  ruling  in  MaoDeoald  h 
^tim»   I^td.  vs.  City  and  County  of  San  jr1i'ati^c?«eo  and  aarold  J» 
Boyd,  as  Controller,  aupra,  'psBrment  of  tne  ttoouxit  of  the  eer- 
tifieate  should  be  Made  ui»ler  the  authority  of  Section  44, 
Article  2,  Clmpter  10,  Part  XI,  of  tbs  fian  I^rKi Cisco  mmieipal 
Code, 


Kespectfully  subnltted. 


City  attorney. 


Tot  Controller « 
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Sopt©iab«r  20,   1941, 


SUBJI'^CTj      I«lai«  Creek  Keclaioation  District  - 
C&iicdil&tlou  of  Taxes. 


Da&r  Sirs: 

You  have  sent  to  j'io  an  applioetion  xmde  by  tho  I«lai» 
Creek  Hoclaijatlon  JJletrlct  for  tne  rofiind  of  oertalxi  taxes* 
Att&ci.ed  tiier-eto  Is  a  proposed  Keeolution  prepared  by  iir»  Allen 
(}•  VnriOiit,  attorney  for  tiie  li^claitiatiori  District,  providiiig 
for  the  cancellation  ^f  tliGs©  taxcfl. 


QFmiOli, 


rt  would  appear  fi'OM  txie  terms  of  tite  resolution  that 
tiie  property  a(;.;tiinst  vhicli  tlae  taxds  were  levied  was  ori/ii>vally 
owned  by  prlvAfeo  InrHvid-aals  and  ;«ae  assoased  to  -.ieot  tiie  cost 
of  certain  isjprovements  being  laade  by  the  lolals  creek  Roclaaia- 
tion  Diatrlct.        Tne  owners  of  tlio  property  dof«vat«A  in  the 
peyaent  of  tlio  aaaessMont  and  tiie  property  was  sold,  aa  provided 
by  law,   to   ^seat  tho   coBt  of  tli*j  aaBoon;aant  and  wae  bid  in  by 
tiie  Reclaiaatlon  District,        I  liave  Biade  no  examiriation  &n  to  tlit 
facte  regarding  the  sale  but   I  take  it  thac  &11  legal  i^equireaonts 
were  complied  with  and  that  the  j^roperty  in  now  ownod  by  tiie 
Reclamation  District. 

Section  1,  Article  XIII  of  t].e  Conetitntioa  of  tljj 
State  of  California  provides  thut  property  ovned  by  the  United 
States,   the  Btete  of  Calif ox'nlu,   or  by  any  nimielpal  corpora- 
tion is  exempt  fro^i  taxation  except  uiider  c©rte.in  cciiditiona 
wiiich  do  not  apply  in  the  instant  eaae. 

See  I      CITy  OF  PASAT^JA  vs.   COimTS"  OF  LOS  AHGELHS, 
1.32  Cal,   171,  wiisra  the  ^oux^t  ealda 

"Public  property  is  not  to  be  taxed  tmlesa  there 
in  *3cpre88  aut)iorlty  therefor," 

Tiie  smi3»  doctrine  is  laid  do«n   in  the  ease  of 
SAlf  rRAx^CIiiCJ  vs.  McOUVLiUI,   28  Gal.App.  491,        This   case  deeO-t 
with  property  oxitsld©  tl:e   county  «.nd  th«  Ctmrt   "i^eld  tiiat  \nii.©ss 
thei'o  was  so:ae  special  provision  in  the  Conetltutlon  providir^ 
for  its  taxation  tiie  property  could  not  be  asfeBaod, 

In  the  case  of  railCLAjlATlOli  DISTRICT  UO,   551  vs. 
COUNT     OF  SAGYiMXi^TO,   IM  Cal.   477,   the  Court   said: 
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"A  reclamation  district  ia  a  public  «i£SBnoy  of 
the  state;     and  property  acquired  tiiero^,  whloix  Is 
indiepeixsabla  to   the  exacutioi;  of  its  objects.   Is 
public  property  of  the  state ,  within  the    loaninc  of 
the  constitution,   and  is  exempt  fro;n  state  eaiA  coutity 
texoe  as  such*" 

An  irrlGatlon  district  is  veary  siailar  to  a  reclama- 
tion district  and  in  TIJItLOClrr  UiiaGATlori  3>ISTKICT  vs,    iflilTii, 
186  Gal,  183,   the  Supreaae  Court  held  tliat,  while  an  irriga- 
tion district  is  not  a  launicipal  corporation,   it  io  a  public 
corporation  for  municipal  purposes  and, tinder  Section  1  of 
.Axticle  XIII  of  the  Constitution,   Irrls&tion  districts  are 
exempted  fron  taxation  under  tiie  express  exemption  of  tije 
property  of   the  state. 

see  also  J        H013SIKG  AUTIlORITr  vs.   DO0?C^EILER,   X4 
Cal.   (Sd)  437,  where  the  Court  lie  Id  t 

^Tvhile  provisions  exempt in(^  private  property  froa 
taxation  are  to  be  strictly  coiistrued,   ttse  rule  is 
othezMsrise  as  to  public  property  ia>hlch  is  to  be  taxed 
only  if  there  is  express  authority  therefor," 

You  are  therefore  advised  that,   in  ay  opinion,  the 
taxes  af^aiiist  the  property  loentioned  in  the  hesolution  prepared 
by  Mr.  Wright  should  be  cancelled  in  conformity  with  t  he  pro- 
vlsioxiB  of  Section  4936  of  the  neventts  and  Tax  Code. 

Xou  ara  advised  accordi:  gly. 

I  em  herewith  returning  to  yo;.i  tiie  Resolution 
submitted  to  yoxir  Board  by  tSr,  Allen  0,  Wright. 

Very  truly  yours, 

CITY  ATTvItJEY. 


To  - 

Board  of  Supervisors, 

G.c.  to  UTt   Allen  G.  Vilrl^it. 
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'^hia  of  floe  is  In  reoAlpt^  df  jmxf  f«qtt«s%  f^op  an  op£nloa«  «• 


follows f 


*'f  b»  Softx^  of  i^^^^Qfttioa  imm  in  lt»  x»088«»«l«a  & 

nastraoa:^  ^^  6  pzojQeti  eulMs«qi»ssi^7  sC&m^S^m»d  and  »iilcii 
1^  Board  3a0V  a««lx«0  to  eaSJl*    ilia  i  ira<M»3a?  of  tha  33e** 
maet^sma^  of  Pi^lie  v^oslca  of  tlia  oit^f  and  Ootm^  of  ^^an 
Fzazuslaea  daaiipas  to  purolmsa  tl^sa  bmi^iaa  at  a  oas^taia 
lRve^^>X7  pslaa  and  |SE^po«<Ni  to  fmk»  a  tr^snsfer  of  fui^Ui 
foop  thia  p(3Xp&»» 

**Xaaasiioh  as  tib^aa  tatiifina  a»i  pcanKuaa  property' 
o«Md  13^  tha  aoliaol  dli^xdet,  «a  daaij^  jtjf&n?  opinion  aa 
to  vlia^aer  or  not  ise  ara  reqaiand  to  fblXGW  tha  Dvovisiona 
of  ;:iMcti(m  6»^0.  at  a«|*.  of  tba  ^:>aliOQl  Uoda^  ^^€li 
aaetioi^  deaJl  «lth  teas  «do  of  ?>df«Qi»l  i;s%post^y  by  a 
diatn^  to  tha  hl^iast  bidfiar* 

"Your  ogiaiax  la  tliis  laattsr  will  bo  ap2;»aaia;ted«" 


saotiima  6*2^0  to  0*22S.  Inelu^va,  of  t^  S<^s»ol  Oodo  provlda 
a  iaal^tted  for  t^ia  aala  of  parimiai  iivoport^.  Tboaa  •<^k>o1  <K>da  aootlc»xa 
appl7  h87e» 

aaas    is«s^  ir«  bajjah&cco,  s^  o^«  110« 

LASSUKI  ir#  SQftSiD  OF  lS3UaM?I0H  OF  SHE  Gliry  AH& 

ootrufY  (m  Bm  m/m^itoo,  ?  cai«  App,  (sd)  sai. 

It  Itts  baaB  j^gpaatad  timt  saetlon  38  of  tha  i^t&  ?re»oisoo 
«^jastaap,  «lii^  P3W»vldaa^mt  tha  rur^&aar  of  Sc^plioa  of  fSm  dty  and 
aouaai^  ahall  haire  autl^ority  to  soil  p^^aoaial  pipop^y  balog^ing  to  tha 
eil^  aad  eoaa^*  apiOlttt  in  tlJia  oaae,  bu^  aa  asBslzmtian  of  ^^^tion  88 
dlsaloaaa^  «1^  i^i^aet  to  tho  sale  of  iw»»aoa3^  pto^vt^,  that  it  la 
izxtaaodad  to  oovo?  onl?  tim  ^it?  and  v^oia^  of  ^m.  Fjianeisco*     I  Imiw 
^i^tofospa  pointad  out  cai  sam;^  oooaai^ta  tl^£^  t^ia  ^'>ffii  l'i»mi^a(»  u^«> 
flad  Si&ool  Lla^:^^  la  an  ootit^  dlatii^ot  in  it^lf  and  apetst  tgam. 
tha  Qlis^  tLD&  Ooasxty  of  smi  i^'3?anei3oo* 

In  vims  of  tha  f  ox«@oiaSy  plaaae  bo  advisad  tim%  tba  ac^tool 
ooda  aaotiooa  applj  and  imiat  ba  follo«ied«    The  f aot  that  tiia  rdroetor 
of  ^30  i>aparteM»t  of  ?\a>lie    ^oitea  of  tJ  ©  city  and  ooimty  doaliwa  to 
purobaaa  thia  :mf9QiaiX  proporty  deoa  not  oliaa^  ^30  laasal  aituaticm, 
slnoa  tha  director  of  tJiO  i^partmaot  of  ind»lio  tstosiM  ia  an  off! oar 
of  the  oit?  aisd  eouut;^  and  »ot  <:}f  the  3aa  Fsaxioisoo  iiiaiflod    ohool 
riatriet* 
Board  of  Education  KeapOlrtJfully  atOjolttad^ 

^  0IS7  MSfOtSBSX 
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5«pfeeab«3P  ^,  1941  • 


Star  Sire I 

I  &ni  In  r«a«ipt  of  e  i«tfc«r  from  tm  Clerk  ©f 
yoxa-  Board  re&di.n^  &&  Xollwsi 

»<fe  aotion  of  Superriaor  mi  at  th»  jswtii^  of  t^i« 
Boa3-d  of  Sup«rvisor«  oa  Monsk^y,  Septa  7!b«r  0,  1^41, 
ti^  Clark  was  <lir«dt«<i  to  procura  fr©a  yo^  a  written 
aplnl<m  ragiupdln^  tl»  forfaltora  olaasa  in  tha  ftauor 


Saction  6  of  tr^a  l^akmr  Jiot  ras4£a  aa  follwai 

*S«e.  &,       !?hfft  trie  grfentaa  is  proMblta^  froa 
ew  aexlius  or  to  any  corporation  ar  iisdi- 

If^i'***®*^*^  *"  aiiiy  or  a  aynlcipal  watar 

OletrACt  or  irriii&tic«^i  aietrlct,   the  ri^-it  to  sell 

or  suslat  tiie  »atar  or  t:.*a  alactri©  mieri^y  sold  or 
given  to  it     or  him  b^  tr.a  «aid  ^^rantaej     Pr.^ided. 

-1!!^  ^  '':^^''       ^^T^y  nn.»«>^  ftvall  not  hT-^ZTST- 
fegfeTTx^q.  or  trauBll-arra^  to  ai^y  Jx-rvaba  qui»«.^h.    '*"• 

coy2-:i?:^t.lon.  or  a»soc lat ion,   anH^TT^r:^^        

ao  sall^  fegslf^^Bj^^^trT  "j^J;; — 

-       ■                St  tall  3!*»yart  to  to  tEa* 

yiuttjd  btfetas^*^         "  — "*"' -^-—^.i^-^- — >.s — 

K.^  J       rerralt  ire  uf  t;;©  ,^aat  Ui>on  tiia  grou*ft  t^^at  th*  Clt^ 
^d  bean  illagally  dlatributir>e  tlie  pewar  deTelopat  at  tiatch 

^T-fe  ?^  ?i   f  ^  tLa  ii&kor  Act  wuioii  w^old  autnorlaa  the  a.«ern- 

tiia  trial  «iid  before  tna  Oo»arment  offered  any  ovldaaen  in 
the  aaae,   tr.e  United  States  Attorney  atated  tftfj  oJS?  tf^c  t 
^'f^^H^f.^'f  r4^"  **«  withdrawn  for  the  reaaon  tf^t  L 
believed  that  forfeiture  oovAa  not  be  inuiated  upon  tr^iTtha 
J^Oybreai^.  waa  tl^  lllesa  dlstribatlon  of  poir^  LS  S.t  tho 
^^  ^L^;"*  aoveraamxt  in  ti.u  rf>{surd  «aa,^t  a  forfeit.Je 
i.^.^"iL.^  ***  restrain  t.ie  illegal  dLtrlbuti^.       ma 
haa  alaaya  been  ti»e  ©oiiteation  of  the  City. 


•2* 


Prcaa  an  •xenii  aticm  of  i.octlon  6  quoted  •1>ove  you 
1*111  not«  tii&t  tti9  ii«eti<m  Is  divided  into  two  pax^s,  eaoh 
distinct  froii  th«  ctUdr.       ffii*  rirst  part  ds«il»  wltii  the  pro* 
hibitieM".  ageinst  s«Xline  or  Isttin^;  to  any  eorpomtioti  or 
IndividTxal  the  water  or  ti «  eloetrlc  enes'gy  pro<i;sc«d  tl^^o^iiiJi 
tiiO  f];r«nt»       'ii^  secoud  jjert  provides  directly  ti»fct  tiie  rifsht* 
panted  aiuall  not  be  sold,  aaei^^ned  or  traneferred  to  axiy 
priv«ite  persoxi  or  oorporation* 

T)^  first  :art  orths  seetiim  is  raerely  e  eovenant 
entered  into  between  the  City  snd  tu©  (ioverniaent  vr.lch  is  of 
no  hii:i^uir  iaportance  tiutn  other  covenants  co)i.taiued  in  the  Act  - 
for  lue bancs,  tiis  coveimi^t  to  build  ro&d»  sad  trails,  return 
certain  lands  to  the  'U^ovem  tont,  etc.  -  whleli  tl-e  Oovftrrsaent 
would  lifeve  the  rl4;ht  to  eiiToroe  by  appropriate  litii^ation  but 
not  a  forfeit  of  ti»e  grant  for  breach  of  suoii  covetmnts. 

In  seilir^  its  power  through  tJie  agency  of  tiiS 
f*eciflc  i^s  aixd  iilectric  Coi^atiy  the  City  i-a&ce  no  attetii^t  to 
sell,  assi^^,  transfer  or  co.;;voy  tlie  i^rant  Witich  Hi  received 
Tr  J  i  the  CiovernMsnt.  As  far  as  tiie  failure  ta  perfora  the 
covenant  of  not  selling  the  power  for  re*salo,  1  believe  the 
iatter  is  covered  by  &ub<3ivi»ic«»  U  of  Section  9  of  t>ie  iiaker 
Act,   tiie  pi^irtinent  part  of  which  reads  as  follovst 

<*^a&t  tlie  gnmtee  slaall  at  all  tlses  ooBts^Xy  with 
and  abserve  on  its  pai*t  all  ti^tc  oot^dltioiis  specified 
in  tills  Act,  und^  in  tnja  event  trmt  the  &&t:sj(s  are  not 
reasorwRbly  co.oplied  wittt  and  carried  out  by  tl^  grantee, 
upon  written  request  of  tiiC  Eecretsry  of  t^iC   Interior, 
it  is  i*de  tiiS  duty  of  tiiC  Attorney  Oexier&l  in  the  iiej^ 
of  tlm  iinited  i^tates  to  eoasMsnoe  «tll  iicoessary  suits  or 
£a>«M»*&i)igs  in  tliC  proper  co^ipt  .naviJAg  Jurisdiction  ttiereof, 
for  the  pvirpose  of  enf oreizig  and  carrying  out  ttm  pro- 
visions of  this  Act.** 

Note  that  there  is  notlxin^^  ia  this  section  wtiieh  states 

that  it  al:All  be  tm  duty  of  the  attorney  General  to  coiismonce 

forfeitto^e  proceedings  if  &nj  covenant  of  tViS  i.ct  is  violated 
by  the  City, 

In  Biiort,  as   X  j.ave  already  stated,   the  Ooven\jgent 
took  the  position,  when  the  case  was  orleiiially  tried,  tii&t, 
Willie  tiic  dlfitribution  of  oxir  power  through  the  a^exicy  of  t!ae 
Pacific  5*as  and  i^ectric  cor^watiy  adlght  be  illegal,   it  did  not 
oonstitute  a  a'affioieat  £,njim&  for  forfeiture  of  the  crrat** 
Tixm  question  of  forfeiture  was  not  raised  in  either  of  tliC 
hisker  courts  *  tlxat  is  the  Circuit  Court  of  A|>peals  or  tlui 
United  States  Supi*^se  ^ourt* 


-5- 


You  ftro  therefore  &dvXaad  thbt.   In  isy  optnion^ 
distribution  of  pomer  tliTO'jisli  tL«  Pacific  Oas  and  i^lectrlc 
C«3ipany  do«B  not  const  ituttt  sulTlclent  grounds  for  tl^e 
forf*ltur«  of  ovur  grant  und«z^  tho  IlaJcsr  ^t  l)ut   suc2i  distribu- 
tion aiay  ba  enjolu«d  •  &•  It  already  has  been  -  as  &  violation 
of  %hm  eovsnants  eontsindd  in  the  A«t» 


V«ry  truly  yours. 


fo  th«  • 

Board  of  ^uparvicors, 

At taut Ion  of  Suparvlsor  Uhl, 
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Oct.  9,  1941 • 


tmXKOSi      centraets  for  Janltorl&l  and  alndow- 
eX««ning  ftervlc«« 

D*ftr  sirt 

X  ijkvm  your  request  in  whleh  you  submit  a  proposal 
sucHirertlsed  by  th«  m^rchaser  of  i^upplles  for  iftnltorlsl  &ad 
«lnclo«~eXe&  ling  sex'vioo  turn  a  copy  of  aii  award  made  by  tha 
Purohaa«r  in  eonfonslty  with  tlie  proposal.  You  ask  If  it 
is  lawful  tor  the  Purchaser  of  ^:upplles  to  xnake  ti^tis  a«ar<l 
vliieh  viXl  praetlcally  axolude  olvil  sorvlce  «a^Xoyees  &t 
tha  City  froia  doing  this  particular  «rork« 

l^fore  atisvering  your  question  X  thii^  it  m§y  Isa 
divided  into  t«o  parts:  first,   janitorial  work,  and  seeond, 
eii^oe^cleanln^.  sex^iee.        v«  will  therefore  consider  thaai 
separately. 

(1)       Janitorial  vork. 

It 

'  Janitorial  work  is  work  U\at  is  ordinarily  done  eaob 
day  and  has  for  «any  years  laeen  dof»»  each  year  by  eaployeea 
of  the  City.    Under  the  proTlslons  of  tlie  Charter,  these  ea- 
jploTees  are  all  subject  to  the  civil  service  re^^ul&tlons  of  the 
Charter,  ami  to  permit  that  particular  work  to  be   let  out  un« 
der  contract  would  be  doing  violence  to  these  civil  service  pro- 
visional in  other  words,  it  would  be  permitting  a  department 
to  let  a  contract  which  woiild  do  away  with  civil  service  me^ 
ployees  who,  without  the  contract,  would  be  entitled  to  do  the 
partieular  work  provided  for  in  the  contract  •  '' 

This  la  »et  the  first  tiate  that  this  particular  quea* 
tion  has  ecam   before  the  courts.   X  presuise  that  there  are  no 
stricter  civil  service  regulations  than  those  contained  In 
Article  XXIV  of  the  utate  conetituti^^  vOaicli  deals  wil^  the 
elvil  service  rii^;hts  of  employeee  of  ti-iO  i>tate. 

In  tJri*  ease  of  Stockbug^;er  v>  Riley,  81  Cal.  App«  (£d) 
lAdf  idiieli  dealt  witii  a  very  slrailar  subject,  Mr.  Justice  PuUen, 
sp««klag  for  the  District  Court  of  Appet^la  of  tho  Third  Appel- 
late District,  saidt 


*'Zi3i  Uilft  i^o««»dittg  in  sftndaam«  to  ttompml  th«  M.*t« 
€o2it]*eULi»  to  dratv  a  ««rr«at  In  fmsftgrnat  €tt  m  nlMlm  for 
work  ottd  imtorlftX  Ia  oloonlnig  tho  »ltado««  in  ctortola 
•t«t«  toaildiikgo  f^iptiviMai,  to  «m  ineloporuSont  contract, 
«horo  it  «A«  tho  pttrsMMo  of  artlelo  X3(.2V  of  tho  i  tato 
Ccm«titution  «ad  Civil  Eorvieo  A«t  to  bring  tl»oi*«wndo]* 
•IX  oorviceo  to  bo  roadoro<i  to  Um  atRto  taeoopt  »horo 
apooiriealX^  oxeoi^tod^  attd  t^a  aorvloos  ia  t|u«atic»i. 
«Nir«  not  of  Uio  «iutoi>tod  oliuooa*  tbo  «t«t«  ««a  vithout 
ouihorlty  to  entor  into  im  ia^pondont  eo»traict  for  tho 
weerii  in  quoatima.*^ 

UoOmt  tiM  foeto  in  thia  immMji  it  ima  ilofiMtoXy  »t*tofi  that 
tiio  WNPic  to  iMi  doiw  tijr  ti»i  «io^e««-ima}ii«ra  mas  eoxttimioua  work* 
idisiid}  would  bavo  to  bo  iMHrfadrmHl  oooh  day  la  cortal^i  ^>t«to  )»ttiXd«* 
ijBifio  ao  ttttu*toii  that  th«r«  would  lio  prae tioalljr  no  lay  off  io 
tlM  oork*        ^li«rof<HPo*  ao  atto»pt  to  do  thla  iwrtleular  owric  im» 
dMT  eoatr««t«and  to  olopooao  «ith  th«  aarvieoa  of  thoao  ii^io  wore 
«a  eivil  aoinriso  aXi^bia  liata  mnd  <iuaXif  lod  to  ao  that  jMirtieu* 
Im*  kiaa  of  work,  weuXA  1»o  a  vioXatioo  of  tho  eivlX  ttarviea  laro* 
iri#i«Da  of  ttto  Ohart«r  «ad  tl»  ri^^r^ta  cMT  tho4N»  alto  wore  on  eiviX 
a«rvioo  oXl|{ll)Xo  liata* 

You  ara  adtrlaody  aoooiHlin^ly^  tiiat  aa  far  *a  JaoitcriaX 
wmrk  la  eoxtoaroodf  mdiloh  aautt  bo  parf  onnocL  r«i<ul«rXf  «aei\  fiay 
ia  tha  aovaral  bailftlaga*  i&othw  It  bo  in  tbo  City  H«ll«  in  tho 
Library*  or  tha  iioteool  l}a{wrlBa*at»  oivil  aanrl^a  woo^w^a  tjcm  an* 
titlo4  to  porfavm  thia  pnrtiouXw*  work*  and  it  «o«tl4l  bo  illagftl 
for  oflqr  ^wpatr^aont  to  lot  a  eontraot  wliioh  would  talto  trmn  etviX 
aorwiao  aligibloa  tlio  rin^t  to  {>orforai  thia  work. 

I  und«rata;id  that     ao  far  aa  tha  £.ibrary  ia  eonoomod, 
ita  «R|>loyooa  will  not  eoa»  dirostly  vafUop  tha  oivil  iwrwioo  pro* 
vlaioaa  of  tha  Caartor  until  Jatmary  1,  1W4S.       Howavar*   aa  tha 
propoaotf  omitraot  1«  to  run  until  t\i*  ond  of  tho  proaont  fiaaal 
yaar«  I  foal  that  even  in  ao  far  aa  that  daiiartaaont  ia  eonawmod* 
tha  doing  of  janitorial  %sork,  tt:ioh  aaat  bo  doiit  MMii  day*  would 
bo  a  violati«Mt  ol  tha  eivil  aorvieo  ip^^viaiona  of  thm  Chartor. 

(S)       jgiS^BL^BMm* 

In  aiy  oi>iaioa*  tho  oaao  «r  StaaWWurgor  v«  Bllay*  aup«m* 
dooa  aot  a|»ip^  to  window  waahing  la  tha  City*       Fran  tha  inf or* 
ntatloB  tM&iah  1  hawa  roealvad  tr<m  l^m  aavoral  «!Nipart«a»ta*window» 
we^iOUng  ia  a  aoaaonal  oeaii|>ati«ei«       3ui  w  indowa  in  %h9  aahaol 
baildlnga  aro  waahod  a^^V'OKiaatoly  thrao  tisMia  ee^  yifTf  eaeh 
waahia^  aataoditg^  avar  a  iMW^iod  of  aot  mmem  tbmk  thirty  daya. 


I 


I»< 


ths  «iado»«  or  the  ^HO'tmm  libr«^i«fi  *r«  imsiiAi  vqvialJLy  «• 

Z  uaimrBifiid  that  Uai  mtahit^  «r  tte  wiimow*  in  th«  buil4iAg 
oeeupl«<l  bj  Um  1iftt«r  TiVfwrtauit  t«k«s  •«•«  Xmi«  tla»  Ui«&  the 


Z  fwrttatfr  wad«ret«i)d  th*t  tlMff«  la  m  gi^»«t  MKmat  of  equip- 
mua%  ttmii»mmt»j  tm  p9^t«em  %itm  wii3do«««nuihii]|g  ••rvloo«  ihot  ls« 
••«ff«UUlae»  lttd(l«rs«  »«fe1r7  bolts*   oto**  ami  U;iai  this  i^artleu- 
Ifldr  «Mrk  oorrloo  trith  tt  auro  Uam  tbm  ostaal  porMmai  a  orvleo 
aliioli  tho  elty  la  it>la  to  ai^^ly. 


Z  CMa  UMVoforo*  of  tbo  <H;ilnl«a  tlmt  aa  far  aa  «l2w&o»« 
mulling  la  oodaaoraod*  aa  that  eolllnis  presantl;  oalata  la  tho 
•ityy  It  aay  too  niUlo  tho  a«^Jo«t  of  a  eoatraet*  and  such  a  eotw 
teo*t  «111  aot  bo  a  violatloa  of  tho  ciivll  aorvlaa  )>rovlsiooa 
•r  ttko  oluHPtor*       fhls  la  not  to  •mj  tl;«t  If  tbo  different  do* 
porteaata  felt  that  tho;  abould  tm^n  poraianont  «lado«  oaattora, 
tJMj  aro  not  oatitXoa  to  booo  t&o»»  twt  only  to  amf  that  la  vloo 
of  tho  brolBMi  ehoraetMP  of  ti»  oerk*  asid  tha  i^aot  tbat  tho  eity 
«ockl4  hoTo  to  pwN^Moo  o  o«sal<leral)Xo  ■aptiwt  of  oq[ulpaant  to  ao« 
ooa^Xlah  tho  work*  a  ooittraet  mi;  bo  ostoroA  Into  to  4m  It* 

¥ou  aro«  thoroforo  oAviooit  that  aa  tmr  mm  Jaaltorial  aonrloea 
aro  eoflooraoA*  idsioh  la  rm^mXmg-Xy  porforaoA  4ay  by  day,  tho  do* 
partMoat  oaaaot  oatov  la^  a  eoatraot  for  thia  partioular  worie. 
Aa  far  aa  vladeo  ooalting  la  ooaooraoft,  aaA  ohoro  equlpaoat  ia 
adAltloa  to  oorvlooo  ia  ro^itir^*  a  ooat««ot  aoy  bo  ontorod  into 
by  tho  fWN^aoor  of  &«i»plloa  for  the  roqueatod  aervieo, 

Yott  diroot  aqr  attoatloa  pUPtleuXarly  to  tho  oaao  of  stato 
it  ion  Xaawraaco  yaaq  y,  RUoy,  9  cal.   (2d)  12«.     TWbik 

raata  in  tho  eaao  iMlleatod  aro  onilroXy  dlfferont  froa  tho 
ptpoaoat  »ituatiaa«       Za  tl^  oaao  yoa  »aatle&«  the  eokvt  hold 
that  tho  pool  t ion  in  <|ttoatioa  waa  avhjoot  to  tha  provlaloea  of 
tho  atato  Civil  larviae  Am%,  «ao  a  poraanont  aaploynaat  and  octe  fi 
4mif  ta  ftay»  amtth  to  aeath«  aad  any  bo  ya»  to  ^ear. 

£a  tho  laatant  eaao«  aa  far  aa  t(lride»«waahl2i|^  la  o«ae«nao4» 
aa  X  have  poiatod  mtt,  the  voric  ia  not  eoiitimwua  ini  ia  later* 
ruptod.  frea  tloa  to  tliao*  faid  earrlea  miUi  it  n&%  onl-j  tha  eXoeoat 
of  poraoaal  a««nrioo*  but  alao  tha  poaaoaaioa  of  tho  aoooaaary 
oqulpaoat  to  p^rfom  that  aorvioo* 

I  aa  of  tita  eplnloa  that  «ha  eaaoe  of  ^toia^o»Kor  v.  -^ffy 
•^  gt*te  fy8P*«»*^l«ft^>*ywo  Pma  v^  felioy.  rcfotyfetji  to  ^bm. 
oaa  bo  diatl^uiaiiod  n*oai  U»  l^ataat  eaaa«  «hd  i  direct  apeeiaX 
att«Ation  to  tho  lafl«{vai^  of  tho  Wowrt  ia  tho  i>U>eM^narfje»  ease. 
mhleh  ia  aa  loUoca:  —«— . 


"^010  ftgreesient  specif !•»  th*  s«Yer«l  buildJLags^ 
«jad  fix**  a  •eiu»<lul«  by  iiliieh  ttils  work  Is  to 
bs  6oixB,   it  beltig  so  fcrrangod  tiiat  th«  work 
is  continuous  t^irou^hout  th«  year*  throui^hout 
mwmrj  nonth  in  the  year«  tho^i^j  not  on  the 
SSKA  bttil6lJ3g  eaeh  Bonth.** 

As  far  as  the  facts  sul»%itted  to  met   are  eoneerned*  windov 
imahlag  would  not  be  continuous*  irrespective  that  the  sasis  «indo« 
waalter  adght  be  vorkli^^  on  differeat  bulldlims*  He  would  be  laid 
off  frosi  tijie  to  time,  and  as  I  stated  before*  he  «ouXd  have  to 
furiilsh  certain  equl|MH»nt  la  addition  to  his  persoctal  services. 

You  are*  therefore*  advised  that  as  far  as  JanitorlaX 
work  la  coocerned*  it  mist  be  ^«rfca<»»d  under  the  olvU  service 
provisions  of  the  Cliarter.   If  «lndev»«ashln3  is  to  be  per- 
formed on  brokea  tlsie*  e»d  requires  equlpnent  In  addition  to 
personal  services*  It  aif  be  done  under  contract  i» 

wuallfylBg  the  foregoing  opinion*  1  aay  state  thMt  1  under- 
stand that  the  Library  Departsaeni*  under  the  authority  of  an 
opinion  written  by  this  office  sene  years  age  to  the   effect  that 
that  department  had  the  rl^rht  to  contract  for  Janitorial  and  window 
washing  servlee*  has  entered  into  a  contract  to  cover  that  service 
for  the  Library*   Xn  view  of  the  fact  tliat  the  eaQ>loyee»  of  the 
Library  will  not  cease  wider  civil  service  until  January  1*  1942* 
the  contract  atay  bo  approved  up  to  that  date.   Tlxereaft&r*  the 
library  l>spart»ent  will  be  entitled  to  contract  for  its  window 
washing  seirvlce*  but  its  Janitorial  se3?vlce  aust  be  perforoMid  by 
civil s  ervlce  es^loyees. 

Eaapectfully  sulsaltted* 

City  Attorney. 


Tot  Controller. 


3309 


October  6,  1941. 


SUBJECT:   General  Right  to  Vacation  Pay, 

Dear  Sir: 

This  office  acknowledges  receipt  of  your  request  for 
an  opinion  as  follows: 

"Under  what  clr cuius tances  Is  a  city 
and  covmty  employee  entitled  to  vacation 
with  pay?" 


OPINION. 

Section  151  of  the  Cliarter  provides.  In  part,  as 
follows :  ' 

"Every  person  employed  in  the  city 
and  county  service  siuall,  after  one 
year's  service,  be  allowed  a  vacation 
with  pay  of  two  calendar  weeks,  annually, 
as  long  as  he  continues  in  his  employment," 

,^  After  the  first  :/ear  of  service  has  passed,  a  vaca- 
tion with  pay  of  two  calendar  weeks  is  a  mandatorfallowance . 
No  particular  period  of  time  in  the  year  is  provided  for  by 
the  Charter  as  to  just  when  the  vacation  must  be  taken  by  an 
employee.   This  determination  is  left  to  the  discretion  of  the 
department  head  to  designate  the  period  when  the  vacation  may 
be  taken,  ai.drthe  employee  is  then  entitled  to  his  vacation 
with  pay,  provided,  of  course,  that  at  the  time  he  is  allowed 
his  vacation  he  is  still  ari  employee  of  the  City  and  Covinty  of 
San  i'l^ancisco.  ^ 

The  head  of  a  department,  in  determining  when  any 
particular  employee  may  have  his  vacation,  must  always  keep 
in  mind  the  purpose  of  a  vacation  -  namely,  to  give  the  employee 
a  period  of  rest  and  relaxation  to  the  end  that  he  will  return 
thereafter  and  be  enabled  thereby  to  render  even  better  service 
to  the  public  tlirough  being  mentally  and  physically  refreshed 
and  re -energized.   But  once  the  department  head  allows  a 
vacation,  and  it  being  allowed  at  a  time  when  the  employee  is 
entitled  to  take  it,  and  Is  still  employed  by  the  clty/the 
employee  Is  entitled  to  be  paid  for  the  vacation  taken,  regard- 
less of  whether  such  employee  retiorns  to  city  service. 


#2. 


The  foregoing  may  be  taken  as  a  general  rule  concern- 
ing vacation  pay  of  employees. 


Respectfully  submitted. 


JKO.J.O'TOOLE 


City  Attorney, 


To  I  The  Controller. 


3310 


October  6,  194X4 


hy  City  n.&(ming  a«>esdlselon. 


p«ftr  Sir«t 

This  office  !•  in  r«««i|H}  of  yeuar  request  for 
en  opinion  ee  f oil owe t 

■sectijii  116  of  tiie  Giiferter,  wMch  «ets  Torth 
tiim  powere  w«i  dutiwi  of  ti*e  Qtty  iTLeimlnij  Co.'miesion 
et^test 

*•  Tim  CoiariieetoB  jaey  &ppoiKt  e  City  Pleruiing 
EogiiMer  w^io  siiall  r>ola  office  et  its  ple&i3.^*e  end 
efao  Bhell  be  e  persori  c^  expert  aiid  teehnlc&l  train- 
ing, of  et  leeAt  five  (5)  ;fe*rs«  expurievice  in 
iBi£;iziM»ri3a^*  * 

*Yoi^  opinlc*!  ia  respectfully  requested  as  to 
idietber  or  not  eny  jprovlsion  of  tiiO  Ci^rter  requires 
tiifit  eny  eppointee  to  »i*$i  |?oeition  be  certified  by 
tliO  Civil  Serviee  CojAiiseiorit** 


I  l«&ve  exasaisied  tne  v&rioue  provieione  (>f  the  Charter 
er«fd  it  eppeare  tiaatt  tl^re  ere  mi  pravieione  thereof  tii&t  ppo» 
vl6m  tiAt  aa  appointee  to  tlio  position  of  city  i'leimiiiG  JSnslneer 
mxMt  be  certified  by  the  Glvll  Serviee  CQ^mieeion, 

I  aia  of  the  opinion,  ti.erefore,  tiiat  this  poeitioa 
le  exe^t  fr^i  tLe  civil  r>®.-yi«se  jirovielorie  of  tiie  Oi^iarter. 

^epeotfully  aul^sitted. 


?o  the  « 

City  Flttuoting  Cemslseieti, 


#3 


3311 


Oetober   7   1941 


SfJBJiCTt  "Sxtr«  Work"  ciai»  Alle««Hi  - 
Oakdal*  Avenu*  Se««r« 


L$«ar  SLrt 
follovlogs 


V«  IUP9   la  receipt  of  your  request  for  *a  opinion  upon  the 


Ummlf   fibbittft  Construction  Cootjsny  entered  into  m   eontrftct 
isitk  the  City  end  i^ouritjr  of  San  l-r&neiseo  for  the  drivinj^  of  wood  piling 
on  the  Oakdele  Sewer  Project.   Bids  were  received  for  driving  8,000 
lineel  feet  of  wood  piling  irhioh  was  merely  an  eatlmate*  and  not  a 
guaranteed  amount*  Out  was  only  to  be  used  as  a  basis  lor  s  eoaperlson 
of  bids. 

fiesly  Tibbitts  Constrxietlon  Coapeny  ess  the  low  bidder 
on  the  Job  and  said  oompany  used  as  an  estistate  for  the  basis  of  its 
bid  7200  lineal  feet  and  submitted  s  bid  of  #0.986  p^r   lineal  foot,  and 
iaeluded  in  its  costs  the  svnt  of  $S018.9S  for  transportAtion,  erection 
and  4iMBantling  Its  pile  driver.  The  amount  of  the  contractor's  estimate 
of  720Q  lineal  feet  gives  s  figure  of  f0.2dQ4  per  liruial  foot. 

After  the  contreot  had  ^leen  let  and  ;:.artially  perfonaed 
the  City  ordered  the  ajsotmt  of  piling  reduced  to  d,07S  lineal  feet  and  the 
eontrtnetor  claims  that  had  it  known  that  only  6,072  feet  of  piling  would 
have  been  driven,  its  bid  prioe  would  have  been  cori>espondin^y  Increased. 

It  is  edsaitted  that  the  reduction  in  quantity  was  ordered 
after  the  eontrnet  had  been  let  and  could  not  have  been  ascertained  by 
the  contractor  prior  to  aukKslttine  its  bid.  The  question  involved  la 
whether  the  contractor  is  entitled  to  an  additional  sua  of  $316.29,  which 
Mvsa  was  agree4  to  by  ooth  parties  as  the  additional  «ost  to  the  contractor 
for  perfomlBg  the  modified  contract. 


0  Pi  M  X  0  1 

It  being  admitted  that  the  City*s  estiisate  of  S,000 
lineal  feet  was  only  an  epproxlieate  figure  for  the  purpose  of  conparisoa 
of  bids,  and  It  bein«;  adaaitted  that  the  eontrtietor*s  estiaate  of  7200 
lineal  feet  was  reduced  by  th«  City  to  €072  lineal  feet  of  piling,  when 
It  was  discovered  tiist  for  104  lineal  feet  of  the  8ew«>r  pillnfS  were  un- 
necessary, the  questioan  is  whether  the  contract  is  subject  to  soodifiea* 
iion  under  ti^ie  terns  of  the  eontraot  itself,  wherein  it  is  provided} 


-2- 

"Cli«ag»»  ftnd  Extras*  %h«&  altepRtlojois  In  plana  or  quanti* 
tl9S  ol  work  fcr«  ortiftred  and  perfornad,  t>ie  eotitr»otor 
ahftll  aoeapt  pay-  ent  in  full  at  th«  eontr«tet  unit  prlc* 
ior  tba  aetual  quant  It  !••  ol  worlc  iitonsj  no  allowance  shall 
bs  aada  for  antic Ipatad  profits.   Provided*  that  if  auoh 
action  ahould  be  taken  after  the  oaaneneement  of  any  ^ar* 
tieular  pifiioe  of  work*  and  should  thereby  result  in  ttn 
extra  eoat  to  the  Contractor,  the  City  Knglneer,  with  the 
approval  of  the  Director  of  Fuhlio  «iorka,  shall  make  a 
fair  a^tidi   equitable  estiatste  of  the  astoont  to  be  allowed 
therefor*  which  shall  be  accepted  as  final  by  both  parties 
to  such  oontreet* 


"Anount  of  i^ork  EstlAated*  The  aisM>unt  of  each  clftas  of 
vorktes  b«»en  prellninarily  estlnated  as  foXlovs*  and  this 
estimate  will  be  used  as  a  basis  for  eo»aparlng  bids.  Yue 
Director  of  Public  1^'orks  does  not  expreissljr  or  hj   implica* 
tion  agree  that  the  actual  atsount  of  work  will  correspond 
to  said  estimate*  but  reserves  the  right  to  increase  the 
saotmt  of  any  class  or   portion  of  tiie  xrork  or  oven  to  leave 
out  tliC  entire  iteiM  if  in  his  opinion  it  is  to  the  interest 
of  the  City  and  County  of  ^an  rrftnoisoo." 

The  City   B^ftglaeer  has  approved  the  claim  of  the  contractor 
lor  the  sua  of  t316.£9  untler  the  forotioints  provisions  of  said  contract* 
and  in  ny  opinion*  such  agreement*  havin{>  been  accepted  by  both  parties  to 
said  contr  ot*  to-witi  The  City  and  County  of  San  Fr&ncisco  and  Mealy 
tibbitta  Construction  Company*  becomes  binding  upon  both  p«>rties« 

Asstaaing  that  this  alteration  was  verbal  and  not  written* 
at  the  sane  tiaie  it  is  the  law  that  the  terns  of  a  written  contract  can 
1ft»  altered  or  modified  by  an  executed  oral  agreement. 

PUSH  V.   PRICE,  112  Cal.  46} 

SSACi       V.  UODOKIK*  126  Cal.  &91| 

OHIO       viC  CAB  CO,  V.  te  SAOl*  188*  Cal.  4&0| 

TBEAi>«iii-L  V.  SICJCEL*  194  Cal.  S433 

OATMAS  V.  KDPX*  4  Cal.  App.  &B. 

You  are*  therefore*  adviaed  that  it  is  my  opinion*  because 
of  the  facts  and  the  law  involved*  that  Healy  Tibbitts  Construction  Ccmpany 
is  entitled  to  the  suib  of  |516.28  as  a  taodlf ieation  of  its  contruet*  And   it 
is  «y  opinion  that  sueh  isodif  ieation  c€»Res  within  the  desigmition  of  ui 
"extra"  and  not  as  a  olai«  for  damai^es. 


Hespect fully  submitted* 


To.   Mr.  T.  A.   Brooke* 

Chief  Administrative  Offie^NT 

/>4 


3312 


Oct.  7,  1941, 

SUBJECT:   Reporters'  Transcriptions  - 

Preparation  of  Copies  Thereof. 

Dear  Sir: 

This  will  acknowledge  receipt  of  yovir  request  for  advice 
as  to  whether  there  is  any   statute  prohibiting  tlie  uoe  of  methods 
more  economical  than  the  process  of  typing,  with  the  use  of  carbon 
paper,  in  preparing  copies  of  reporters'  transcriptions,  and  the 
use  of  copies  prepared  by  other  methods.   You  also  inquire  what 
official  or  officials  are  responsible  for  the  adoption  of  other 
methods. 

OPINION, 

There  is  no  statutory  prohibition  agaltist  the  us©  of 
methods  more  economical  than  the  process  of  typing,  with  the  use 
of  carbon  paper,  in  preparing  copies  of  reporters'  Uransorip- 
tions;  nor  against  the  use  of  copies  prepared  by  other  methods, 
thoi:igh  they  must,  of  course,  comply  ?/ith  the  statutory  provisions 
and  rules  of  evidence  now  applicable  to  "carbon  copies." 

Regardless  of  the  method  of  preparation,  copies  prepared 
by  official  reporters  of  the  iiuperior  and  Municipal  Courts,  and 
pursuant  to  Subdivision  5  of  Section  869  (defendant  held  to  answer 
in  homicide  case)  and  Section  985  (Grand  Jury  when  indictment  re- 
turned) of  the  Penal  Code,  may  be  charged  for  at  the  rates  fixed 
in  Section  274  of  the  Code  of  Civil  Procediire,  "except  in  coiintles 
where  a  statute  provides  otherwise," 

I  find  no  statutory  provisions  concerning  the  method  of 
preparing  or  the  fees  chargeable  for  copies  of  transcripts  of  pro- 
ceedlnss  of  Municipal  Boards  and  Commissions.  They  are  therefor© 
matters  within  the  administrative  discretion  of  the  boai*d  or  com- 
mission before  which  the  proceeding  is  held,  in  the  absence  of  ac- 
tion with  respect  thereto  by  the  Board  oi   Supervisors. 

The  adoption  of  acceptable  and  more  economical  methods 
of  preparation  of  copies  of  reporters'  transcripts  of  court  pro- 
ceedings is  within  the  scope  of  matters  wlilch  may  be  considered 
and  acted  upon  by  the  Judicial  Council  (Section  1ft,  Article  VI 
of  the  State  Constitution, ) 


Respectfully  submitted, 
JKO.  J.  O'TOOL! 


To:  Controller.  City  Attorney. 

#12. 


3315 


I 


Octooer         3         1S41 
SlTBJfBCTft       S«e«plA£  a&el  Cleaning  of 

l>e«r  Sin 

Tlita  offlo*  1»  In  r«e«ipt  of  your  r«que»t  for  an 
epial4»  ft«  followat 

"As  you  laiev  for  aoww  time  the  Forest  Hill 
Asaoolation  ttms   b«©n  •ndeavorlng  to  have  tho  City 
Bveep  their  strecits*   In  th«i  past  Uiti  City  hfts  not 
awopt  wuiaoeept«d  street  a,  end  the  Forest  Hill  atreeta 
are  on&seeptecl* 

•"It  ia  our  opinion  that  it  should  be  arr»nt:ed 
to  sweep  s^RXe  of  the  mora   important  streets  in  the 
iorest  Hill  district,  if  it  is  legal  for  ths  City  to 
do  so* 

*if«y  ve  have  an  opinion  rroea  you  as  to  whether  it 
would  oe  le^tal  for  the  City  to  Sweep  uneoeepted  strsets.*^ 

0  P  I  K  I  0  B 

latere  mppe&VB   to  be  no  chartor  provision,  nor  any  ordiTv&no* 
eovering  this  situstloa.  Henee*  with  the  "harter  silent  on   the 
subjeot,  we  au^^t  look  to  the  Generel  Laws  of  the  State  of  Califortiia* 
Section  SS53,  Subdivisions  66  and  d7  of  the  aeneral  Laws,  provides, 
in  brief,  thet  a  muuioipallty  stay  clean,  repair,  re-surft^ce,  etc*, 
any  accepted  streets  but  no  such  power  is  granted  to  the  municipal- 
ity to  clean  or  repair  luiaooepted  streets* 

Therefore,  you  are  auvised  that  at  the  present  tis»»  the  City 
and  County  of  Sen  FrAncisco  has  only  the  power  to  sweep  the  a  eoepted 
streets  within  its  boundaries. 

Bbwever,  it  is  my  opinion  that  this  poser  mey  be  given  to 
the  Director  of  ?ublic  *orks  by  ordinance  of  the  ?3c»rd  of  ^uparvlsors, 
This  opinion  is  based  upon  the  fact  that,  in  the  case  of  WIIST  COAST 
AX/¥I;RTI£I»C  COMFAHI  vs.  SAM  JHA.KCISCO,  14  Cal.  (2d)  516,  the  eoixsrt 
held  that  the  charters  of  hoBte-rule  cities  ore  limitations  and  nofe 


-2- 


gr«At«  of  pover^  and  the  powttr  to  perform   aay  act  vhleb  might 

hm   eonsidcred  ft  municipal  aXTair  saay  b«  providad  for  by  ordin«Lne« 

of  the  legislative  body  ol  »«ld  inmlelp&lity. 


fietpeetfully  aubnltted* 


cirt  Af^6MH^ 


7o: 

Chief  A^balnlatratlve  omeer. 


3314 


October  Q,  lt>41. 


SUBJECTS     18  tii0  ColleetltHi  eT  O^itrlbutions  tvom 
minlclpel  EiSfilo-j^m  ft  VtolafcioH  of  th« 
px*ovislone  of  trid  IMteh  Aott 

I  ftrn  in  r«c«lLt  &f  the  followli^  eoaratmloat ion  fron  Director 
Bom  of  your  affic«i 

"TlUa  oostflrsifl  our  teX9piio»o  cor^^rersation  qi    last  r^ia&y 
eoncomiJ-i^;  contributioriS  of  employeee  of  fch«  inbiic  ,v©lf«tre 
I,'«i}artn«iQt  to  tlM  Qitlzen»*  Fower  Comaittee* 

"la  aecordanca  witf^i  tlj»  -tayor's  request  ofepljr  lust  viettk 
tlAt  •Kvloyoae  of  tue  City  and  </o\infcy  of  tieii  i-nsLncisco  co^trl- 
buto  towards  t-^Jt  Gltlsena*   Fo»er  O«ie»lttoe  And  in  ttocordcmee 
with  %im  request  of  Capt&ln  14iolia«l  hiordon.    President  of  the 
Soti  Friuioisco  I-'«der&tion  of  ^«yniclp&l  Utploif^asp  feisd  t-n©  r«90* 
lution  ftclipted  by  tlmt  ortJRnisRtioai  at  Its    «a«tlng  ti.#  «^nlji{j 
of  Septoaber  50,  1^41,  a  bvai©tin  «aa  is«a«id    iCtobe-  1,  lif41, 
to  th«  ••apXoyeea  of  the  P^tblic  v««lfare  Dopartsi'i^iit  Infonaini; 
tii«w  of  th9«a  r»>:u«Bt  by  ill©  iloaor,   fc-:ayor  iiossl  rmd  Uaptftin 
Rlordon  and  notify!^  »2iy  ©Mplo^^ees  wishing  to  zsaka  oontrib'u- 
tlo:  8  of  tii»  p«?8ojiu»  to  wt.oia  Buch  c<>jitribution»  &Ho  Id  b«  .^»d*, 
A  copy  of  t^iis  bulletin  Is  attEiel^d  I^reto* 

"Aa  we  aentloned  over  the  telephone  on  Friday,  it  hae  been 
ealled  to  our  attention  thftfc  tjile  eltuatlon  le  pax'lA^a.  a  viola- 
tion of  the  !lateh  Act  and  we  peqixest  your  opinion  as  to  whetiior 
or  not  a  violation  of  the  ^^teh  Mt  is  involved. 

"Follosii^e  vm  quote  a  portion  of  Section  12  of  t.a  ^iatcii 
Act  whioh  was  asseiiiaed,  becoaini:  effeetive  approximately  one 
year  a^  and  wi.ioh  appa«icitly  i«  the  eeetion  in  quest iont 

"•See.  12  (b)     Ho  officer  or  efsplojme  of  any  State  or 
local  a£:onoy  wi.oee  principal  ensploytsieiiit  1»  in  oonnootioti  with 
any  activity  w>;ich  la  financed  in  whole  or  la  part  by  loans  or 
Srante  ;aade  by  the  United  Dtetes  or  by  any  Federal  aeency  alkali 
(l)  uae  iii«  official  eatitority  or  irifluenoe  for  the  irorpoee  of 
tnterfering  with  «a  election  or  a  noeslnati  n  for  office,  or 
affect infi;  the  result  thereof,  or  (2)  directly  or  indirectly 
coerce,  attesnpt  to  coerce,  coiisraand,  oar  fedvise  any  ot^ier  such 
officer  or  eaploree  to  pay,  lend,  or  car.tribute  an^  part  of  hie 
salery  or  conpensatioji  or  anytfalnti  «!»•  of  value  to  any  jjarty. 


•2* 

«<»9nitte«4  ox^gfcnlB»tlon,  RGer^cy,  op  j^syvon  for  polltSoftX  |Wp» 
p<yB%Bm       Ho  sxitih  oJTflocr  or  es^lojtHSt  i^tXl  tn&e  eny»ctty« 
V»Tt  in  politi«Mal  nanftsesient  op  In  polltic&l  r  ia«       All 

auch  p«raon.»  uhall  retain  tise  riti^ht  to  vote  a;  =ay  choose 

ftnd  to  ftxpr99B  thair  oplniar-a  or  all  pollfcicAl  e«Lvj«ct8  ftM 
«u^lld&t«u«       For  the  purxsosaMs  of  the  eecond  «ent&nc«  of  thl« 
«ub««otlojj,  t^ie  tersa  "officer  or  e^loyee"  «ii«.ll  not  be  c<?n- 
stxnied  to  Include  (l)  the  iieiremor  or  the  lieutenant  Oovts  nor 
of  any  State  or  any  person  wiio  le  jauthwriaed  by   law  to  act  &a 
aovemor,  ar  tiiU  jaeyor  of  aji^^  city;      <2)  duly  oleotod  !ieaaa  af 
executive  departasente  of  any  &t&.te  or  rsaniclprslity  who  ere  sjot 
elfcsoifled  mxi2er  e  Stat©  or  aaaaieipe.!  ^serit  or  oivil-esrvloe 
»7»teia;      (3)  officers  holding  eXeetive  offioee** 

"^^  wonder  if  tiie  f&ct  tiiei  ti^ie  supreme  Gcrirt  nae  rulod 
thttt  our  present  naethcsHd  of  operfttlon  la  In  riol&tlon  of  tne 
law  ft»d  tijerofore  %hAt  p&.»86,^»  of  tii*   ■-.  or  aiaftrid» 

fomnt  ie  neeeeE&ry  in  order  tli«t  Sen  i^'r*-  f osrai  wltii 

the  lew,  eliangee  in  «ny  w«y  tlse  &pplie«bilitj  ef  fcjie  latteh  Act 
to  this  eltiA&tion. 

*Zf  in  yoiir  opiniwa  the  bulletin  to  tiie  employees  of  tlie 
IHjblle  I'Jolfare  IJepfirtatavt  end  the  s-ccepteaee  of  contrlbutloije 
froEj  those  employees  are  violent  ion  of  the  liatdi  ftci,  we  aiiull 
rescind  the  bulletin  ssd  return  to  tJi©  err^lojeee  any  fuiwas 
which  h&ve  been  contributed.       m  «ire  retain itjg  such  funds 
pendliiii  tlis  receipt  <3£  your  oplaie«.'' 

v?ith  your  request  for  tm  opinion  yow  sent  taut  eepy  of 
Ad-^lnistretive  iKaietln  Ko,  33  »iiich  1  presuae  hfiie  b*ea  e\tos«itted 
to  tne  several  inaployees  of  your  Pei«rt3»»t.       The  bulletin  vtm4m  ft* 
follcwst 

"7a  ALL  PI^SaitSSL  Qetol»er  1«  1&41« 

•*A0  you  know,  ti*ere  will  be  before  fc»e  voters  at  tim 
Ti'ovteaber  4  election  «  Cr:«rt<?r  hfmn€smnt  providinK  for  »  isunl- 
cipel  pov^T  syetea  in  Sau  i^ariciseo*       ^ail^ire  of  approval  of 
tkls  Ci:*rter  Asjendxaent  ssesns  ti^e  loss  by  the  city  of  eilllione 
of  dollars  irtvested  in  electric  ge»eratiri£:  egulpr^sent  <U5  well 
as  tl-^  loss  of  the  present  ajuiusl  insojse  of  c2,000,000. 
Approval  of  the  &aoadPitv..t   .viii    ?e^a  an  additional  profit  to 
tiis  city  of  epprojiliai\t  ,000  pQr  yesr,  wl.lch  profit 

can  be  used  towards  ro.    .. .       .  jc  electrie  and  tax  bills  of 
eacli  citisen  of  Sbs\  i'^anolsco  ae  well  as  Increa&itx;  the  funds 
available  for  the  bud^^etary  needs  of  tl<«  city. 

"Under  tJ^e  Cliarter  tii«  adrainlstration  aay  not  use  public 
f^axds  to  conduct  a  eas^;>ai£PRi  ^ade  tie^issary  in  order  to  inf am 
the  iwblie  of  fm  details  and  facte  of  tiui  acquisition  of  tije 


m^im 


pomwp  distribution  dy»t«a  for  tia«  distribution  in  *Smi  irttuclB^o 
of  Ketoh  Ii«toii7  po^er.       Beo<iua«  of  tl.is,   ::is  Honor,  Ucjor 
Eo«8l,  has  rer^tiestod  eontributiana  froi;:i  all  oit;?  eaploy«tts  to 
b«  :«d»  &  part  ai"  tu«  ©aajiMil  '^   "^■'"■^  ^■■■'   "--jp  tl^c  ditseaiiiatlon 
or  thiu  iiiiforaafttioa*        Gapt.  .aa,    Proaidarit  of  tiuft 

S&w  Frai-ieisoo  Fedftrsktlon  of   ,......^.. ^..-v.*  ......... o:;?oe8»  ^a«  a'^.ii^«fite4 

timt  Mieh  e«.oloy««  of  tii«  Oity  isnd  Oomity  of  :'>im  Fraiieisco  cart- 
tribute  a  winlwMia  of  $1«00  tow&rda  ♦-'    •    ^-    -♦^?   i-.   -    .rd.       capt, 
Hiordon  believes  it  is  to  th«  irat«i  ees  of  &An 

]^«n8leoo  tliat  turn  &^klitional  revei..^   .><     .»..v    «.«.4.uble» 

"Boceuse  r&<3io  tla*  end  l:jilXboe.rd  sjpfto©  ajuat  t>«  purches«d 
by  Friday  of  thi»  «««k,  it  is  n&fteaaftry  t}:Mit  »11  contrlbutioi^a 
be  in  t]»  **ayop»s  istinda  by  'f^.ursday  nt^t,   uctobor  3,       Aiiyoiia 
wiau_nt2  to  '-mko  e  CuUvrlbutlun,   tl^reroro,    jir:-;-,ild  coitaot   'U-» 
i'i©ld«  or  .4rc,  Pcrx»oll  in  the  Hortb  Offlc*  or    L-sa  -isbom  In 
tlu»  r>o^ith  Office  toU&j  or  toEiorrow. 

Ron«ld  Urn  aosm,  Director." 


If  there  is  &ny  violation  of  Section  12  (a)  of  the  iietish  Act 
it   is   in  the  seoand  aubdlvlslun  tiAereof  wLici;  r««d«  as  folld«r«< 

*Ko  officer  or  eciployee  of  any  State  er  local  agejicy  wiioee 
l»rlnoipal  eiaploy»©nt  i«  in  corinectlon  vith  6xsy  activity  w>J,ch 
le  finaiused  in  whole  or  in  part  h-^  loana  or  grants  made  by  the 
^Ited  rtfttea  or  by  any  Federal  agency  eiiall  (1)   <*  »  «  fj  i>  ,>    » 
{£)  directly  or  indirectly  ooerM»«  attestpt  to  eooro««  coiiEssand, 
or  auvise  any  otiier  such  officer  or  oc^plioyee  to  pay,  lend  or 
contribute  any  part  of  hia  aalary  or  co«g>enaation  or  anything 
elee  of  value  to  any  ijarty,  eo99»ltteey  organisat  ion,  agency » 
or  person  for  political  parpose©** 

After  «  va&z%  careful  readii^  of  y©«r  Adialftietrative  Bulletin 
i|uoted  above  I  cannot  so©  that  you  are  in  any  way'dlreotly  or  indiroct- 

ly  coercln,>,  atteaptir.g;  to  coerce,  cewsamndiii^^  or  advising'  any  on©  to 
make  a  c  "    ti'ai.       You  bave  ^lerely  laid  before  the  aeveral  eaployooa 

of  your  .  nt  a  stati^ent  syu^  by  his  i-;jnor,   t;*  .ieyor,  thut  lifi^  i» 

reqiieetli;^  ca;^-crlbutione  tfom  city  ea^loyeeo  for  f.  >->«e  of  aidlrig 

ti:.e  a-iSoption  of  C/^rter  /uaendiaent  nt>»  1,  and  a  stfaL  mde  by  captain 

jjlobael  Riordan,  l^eaident  of  ti^e  Jiaa  Fraiiciaeo  Feucjrtition  of  ii!:-uniols»l 
Kcaploi^^es,   that  Use  latter  li«»  ai^yested  a  ainimiet  contribution  of  il«00 
froa  each  city  esi$>loyee. 

Section  12  (a)  above  tuot#d  excepts  duly  elected  iieads  of 


•xooutivo  dap&rtr^nta  at  any  mimioip&llty  who  are  not  olAASifisd  usodor 
«  dt&te  or  cirunlcipaX  zsMirlt  or  alvll  ueTviee  cysteza,       ?}iii  ^yor  la  the 
h*6^  of  tlio  sjunicipulitgr  &nd  tiisr^for©  ite  did  not  vlolat*  ti.«  provlsior:8 
of  SoctXoxi  lU  (a)  widsn  bo  ko^  tj:i6  appoal  to  ti;e  0.^plo:.ee8   of  tliO  eltj 
for  coj;tril>atioi;a.       SRiiti.er  ^d  Captain  Eiortlan  for  the  rc^eon  ti»t  ho 
l8  t3;;«  ttseistm^   li«&<l  uf  Ui«  ?oXlo«  X^pftrtsient  «ind^   Ln  tlmt  i;>08itloiiy 
is  not  subject  to  tii«  civil  ©ei^le*  provlsieta*  of  th^  Cia&rt©r, 

I  sua  fc.'i«r®for6  of  Urn  opinion  thmb  tm  bvai«tln  al>ov«  <:pAot«d 
do«»  not  violate  the  provislorie  of  Section  12  (a)  of  tlie  iifttcli  Act. 
Fux*t  ensorGj,  your  uttentloix  le  dii^eted  to  r>«>otlan  10  of  tiie  itAtch  &&t 
&»  «m«Bdad  li'i  Jul7,  1$40»  wiilcii  re^ds  68  folXonirsi 

"lleotiojis  not  apeclflcftlly  identified  with  Rational  or 
&t«ite  1SSDMB8  or  politle&l  pertiea. 

"SofcJilsig  to  tlie  eecond  sentence  of  seofelcai  QXix  (is.)  o** 
la  tlie  »ee<2id  8ent«nee  of  s^eticm  61  1   (&)  of  tiila  title  ahJiU 
be  oorditru^d  to  prereut  or  proM^lt  any  perBon  eubjeet  to  the 
proYialone  of  thla  s\ibclmpter  froa  engnglna  In  any  political 
aetivlt;^  (1)   In  comteetlon  vlth  &ny  election  and  tli»  preeedlng 
eeiapftiipa  if  none  of  the  candidates  la  to  be  noeiliu^ad  or 
elected  at  euch  election  ae  ra present litg  a  party  any  of  whoa* 
candidates  for  pz^eeldentlal  elector  r€»oeIved  votes  In  the  lest 
preoediiiij  elsotion  at  tffliich  preaidentiftl  doctors  were  seXeoted, 
or   (2)   in  coiiCtection  wlti»  eiiy  q^mstiim  wiiicia  la  not  Bj>ecifl- 
cally  ld©i\tified  with  any  ilati<»ial  or     tate  political  party. 
For  tl^o  purpuaea  of  thla  seotloiR,   q\iestlQn8  reXatir^  to  coriatl- 
^tJQiiai  K£»nilacntg^'  refsr^nt^aiit^  approval' "l>f''''sRy|^^             orc(lr?r^ 
ance8«  fci«3  others'  "^of  fe"  "slriliRr  e^Lai'acter^""  eljC^^^^           be  .^^laed,"]^ 
To*  be  apeclf ICfcXlv  JueT.bli^Xed  wit:    any  antJomiX  or  ;>tate  'poll* 
tlcai  part;y>« *^ ^' '    "    ^^-^ ^^ 

ZIote  particularly  tie  imdera  cored  portiot^a  of  t  he  above 
quoted  section,       Undoubt»dly  theae  words  reftsr  to  Sicctiati  12  (a) 
which  is  trie  Xaet  section  referr?>d  to  i»  Section  18.       Aa  our  ClMu^ter 
iaendpient  So*  1  la  in  tl:.#  raatur«i  of  rBt&v^ta&im.  or  Oisproval  of  a 
iBunleipal  ordinance  it  la  not  dee?i^d  to  be  specif ICKlly  Identified 
with  a«y  Kational  or  State  political  party,       Thwrefore,  tl»  accept- 
iiC  of  cttr^lbutlona  would  not  ccasse  within  ttje  prohlbltlonc  of 
Section  12  (a)« 

ThlB  ruling  tiae  been  adopted  by  ti»  officiale  la  "Sjaahingtci* 
wi-i'^  are  charged  with  the  e»foro«taent  of  tli*  Hatch  Act. 

Fupthersiore,  Section  12  (a)  applies  only  to  those  officers 
or  eaployeea  whose  principal  ©^lo^wwent  is  la  connect  1cm  with  any 
activity  wr.ich  is  fIri«noed  In  w^iole  or  in  peirt  by  loans  or  i  rants 
aade  by  the  United  States.       I  take  it  tii&l  in  your  lepartiiscnt  tii« 


-&« 


the  aubTontioTui  z*«oeJlv«d  front  ti^  «initod  i^t&tes  &re  thase  to  &ld  in 
old  ftg«  pmuilofutp  ptnmiotm  to  ti;»  bXlna  im4  aid  to  deyoztSdnt  olxiXdran 
And  that  tbeso  activities  a)^,  in  very  fe«  6&a«a,  the  jpri-.oipal 
<»aai>loya»nt  of  s&icl  i»^oy««s« 

You  are  tlwx^f 02*9  &dvis«d  ttjAt  iH  aef  oolKlori  your  bulletin 
does  not  violftte  tiim  provislatis  ojt  Seotloa  12  (a)  of  t^e  iiate  \  Act 
ftjid  2rou  ar©  justified  in  *icseptix\i;  such  contributione  fr*»a  youp 
«B^lo>ee8  aa  eia;^  be  offemd  to  yo^i* 

¥*yy  truly  ymire. 


7o  t]iie  «- 

Px^lic  ^elTftx^t  Depajffeffier;t« 


#1 


3315 


ootober  ia«  X941« 


SiSSJlsef  i    Isfe«rpx«tatlo!i  of  1940  i^mmaiSssmkt  to 


a«Qti<m  146  of  the  aims<tffi^* 


TbXm  «ilX  ae3mo«loa@»  r#Odljpi«(  of  ycmr  s^e^est  fear  en  opiKdon, 
««  foUcwwf 


^o  quote  b«Xoir  sn  taoMt^t  fstaa  :^i«dtioin  146  of 
tb4  onoH^er  as  iBngnfl»4  lAst  llevesdMKri 

*  (h)     tn  aataitlon  to  tli«  f  or«Gol»S  ore^tv 
for  sttdoritjr,  10  p«!r  e«^  ojT  tZi«  total  er«^t« 
«llo««d  for  9&ld  owaafnatloag  slsall  t)^  allo«a& 
t&e  ««ea£i»JLaiid  taevit  apd  isva^torlous  p\2bll« 
»«rvio»f  60  p«2r  e«dst  of  aald  10  uer  coat  to 
ym  ttUoifOd  to  eaeh  ftpplioant  S&e  &  elwm 
r«ooiPd  la  tho  dopart^Heit,  axMl  40  par  oan^  of 
flfldd  10  p«r  o«£xt  Bholl  ^  tl«o  wKXimm  «hi«& 
xafty  1>«  allovod  for  aots  of  aesRltCMPlous  piibllo 
Man^oo  aeoordlns  to  tii«  j^ift^iioixt  of  t23» 

'*?loa»o  x»$^  pftirt^oaliirl;^  t^^o  lan£:\;»:i^  i^«wling  a» 
follo»»i  *60  pmr  o«:it  of  sfidd  10  peae  oosrxt  to  bo  allo«o& 
to  9&m  amxLioant  for  a  elonn  roei^?<l  in  tlito  dopertsaK:^*  ^ 
('•  \uid<^n^and  tlmt  it  i«  siazi&atosy  t^sot  thio  60  pep  eeai^ 
of  the  10  p«p  oefit  lie  aUoned  &11  «ia^lo^«ea  partiolpfttins 
ixt  the    sistaotioaAl  e»sBiiiaatl.i»:i  wHm  have  a  clean  v»ooi!4 
of  scsfvlee  in  tiio  d^ttartaaen^  %»it  «»»  deelve  to  be  ad^i»ia 
wmamgiaSi^a^  the  fi^U«Mliig  ^teetionet 

*^1*    Boee  tl^  phraee  '^sp  a  olean  vocord  in  tl^e 
di^ENUi'tnHH^*  awca  l^be  eiatis«  i?eooz!d  of  eervtoe  of  the 
i^plloant  iA  the  departaaaixt,  Oatlas  tsaa  osd^iial  api>oint- 

MKlt? 

*S«    Biasr  tlie  afii»:.!i3ei<m  allow  ssa^  :>tirt  of  tl^  6p 
9*7  eest  of  tlie  »ald  10  mv  eeist  to  apr^lioazite  ^^ba  do  not 
have  a  oleen  veoc^pd  (^f  o«a>^i»^  t^t  is  to  sa^,  wk^  the 
C^QsmSitiaXmk  vmSm  aedueti«m«  fipeaa  tlile  credit  of  60  per  oent 
of  10  p«^  eest  for  dellxs^iaiBoi^t  timt  are  reoorded  oa  the 
rooord  of  t£»>  eix^loyeo^  tlsoe  eawpoleliig  Its  Jiidf^oent  In 
allowing  tkm  appllo^it  eqrae  fUB*  of  the  60  jx^  oeixt  of 
tbe  10  ^r  o^it  in  aeoospdanoe  »ltli  t}:id  dosdoucneea  of  tbe 
o£t9a9m  barged  on  Me  veeosd  a@ain«i»  lki»f* 


m 


3Mitt«r  of  jQiiXt  inquiry* 

oleftn  rftO(»d  in  the  d^^Artswnfc  O&tij:^  fyo»  tb»  oiOi^aftl  63>:jQlQt3taiRt< 


^^!^-S*5^  '*6<a  aig  o^t  Qf  aald  10    >»c 


I**  for  a  oxmn  r^^ri.  in  tii^  e^^^i^^atgSk  Im  ^mwb<^7 
of  dla«Mtl€e  aeetanSAd  tbsrvla  to  the  Civil 
^•rvi«ft    :aa3i«8i9ai,  tb«  C«ml«dlon  mxst  aXXow  en  app3Jl<^s£t  Mw  60 
pBT  Q«£st  of  the  S0  p«?  o«»t  if  I*-^  lift»  a  ""^Uwtt  reoosd'^^  anA«  eoawrogae- 
ly^  if  tho  «^>pXiefin%  dosa  not  poaae^  a  "cXei»  x'aoovt*'  1^  ia  tiot  «»- 
titXad  to  903^  ^tf^ptLim  of  the  60  :>«r  a«s^  af  ^lo  xo  par  oant  allnwafl 
for  andean  reoosfi*'* 

You  ara  tharafoav  adviaod  timt  ti«  XS40  i|*"f*Vlwiw^fr  ^  Saotion 
146  of  tha  ai»r««r  ia  to  ba  int«ei?spi^MMl  aa  hanislM^iasa  iad^aatad* 


Eat^paetfoXl^  sv^oittad^ 


OiySl  Sarvloa  aoaaisaiaa 


3316 


Ootob«r  16*  1941* 


&)[f&«rKC?t     &«ctlon  126  of  th«  Charter  p3M»v«lI« 
over  £^^ttoilon  26  of  the  Charter  re- 
garding aottlMMat  of  elmlem  for 

Dear  Slrx 

You  have  asked  our  opinion  upon  the  following  matter  i 

"^^e  have  before  ita  papera  propoainj;  to 
•MQEtroaiae,  settle  or  dinolas  the  following 
two  actions t 

Lillian  Devlin  md  Clavbde  L.  »cCue, 
her  attornay*  va«  Citj  and  County 
of  &«i  >muiel8co 


Fiirrer  and  KdiBUiid  h&ll,  her 
attorney »  vs.  City  and  County  of  San 
HMUicisco. 

Both  of  these  actions  are  filed  against 
the  City  and  County  of  &an  Ir&nclseo,  In  view 
of  the  provicloiis  of  Section  26  of  the  C}iart«r« 
May  this  liti^^ation  be  settled,  c om^^ronisod  or 
diwslssed  pursuant  to  the  provisions  of  Section 
126  of  the  CLartert" 

qPIHIOif. 

Both  of  the  foregoing  cases  were  suite  foiuaded  upon 
alleged  neglit^enc©  of  employees  of  the  Municipal  Hallway, *hieh 
railway  is  under  the  jurisdlotion  of  the  Public  Utilities  C(»a'- 
mission. 

Section  26  of  the  Charter,  insofar  as  applicable  to 
the  question  involved,  reada  as  follows: 

"Except  aa  otheraise  provided  in  thie  eharter,  he 
(City  Attorney)  shall  not  settle  or  dlaaiss  any 
litigation  for  or  against  the  City  and  County, 
unless  upon  his  written  reooauaendation,  he  is 
ordered  so  to  do  by  ordinance." 

The  Charter,  in  Section  126,J^sA8  "ethertdse  provided.' 

Section  126  of  the  Charter,  insofar  as  applicable  to 
tho  queation  involved,  reeda  as  follows} 


#3« 

"The  city  ftttorn«y,  •»  the  l^igaX  adviser  of 
the  eomtttiasion  (i^bllc  titilltles  CoiaaiaBlon/> 
wmy,   with  the  approvel  of  tiie  ecMmiieeion,  <k»»- 
proniee,  settle  or  dlsAlss  any  litigation  or 
prooee<U.i%«  wMch  »ay  toe  -^mrxllti^^  for  or   on  be- 
half of  or  a^elnet  said  eoaoleelon  relative!  to 
aay  natter  or  property  under  Its  jurlsdletloa." 

X%  will  thtui  be  readily  apparent  that  Seetion  2#  of  the 
Chvter  is  a  general  statute^  ttidiile  Teetlon  126  of  the  Charter 
is  a  speeial  statute.   Both  statutes  authorise  tiui  City  Attorney 
te  settle  and  coaproatise  claims  for  daaages*  but  Section  26   re- 
quires an  ordinance  of  the  boa)?d  of  Supervisors,  while  ^^ection 
126  provides  that  sueh  claims  as  are  esibraeed  within  the  jiiiris- 
diction  of  the  thiblic  Utilities  Coossisaion  suf   be  settled  with 
the  approval  of  said  Publio  Utilities  Coanission* 

Section  1659  of  the  Code  of  Civil  Procedure  provides s 

*In  the  construction  of  a  statute  the  intention 
of  tho  legislature*  and  in  tiie  construction  of 
the  instrument  t^le  int€s«ition  of  tlie  parties,  is 
to  be  pursued,  if  possible;  ana  when  a  ^eu«ral 
luid  (a)  particular  provision  are  inconsistent, 
the  latter  is  pai*a}iu>Wit  to  tlie  lonaer.  r>o  a 
particular  intent  will  control  a  {iettezHil  one 
that  is  Inconsistent  wiUi  It," 

It  will  f\irther  be  noted  that  Section  26  of  the  Charter 
is  limited  by  the  following  words:  "Kxcept  as  otherwise  nrovldod 
in  this  ci^iarter,"  and  It  is  provided  in  the  Charter  that  in  cer- 
tain claims  the  approval  of  the  rnibllc  Utilities  Coamlsslon  is  all 
that  is  required.   Of  coui-ae,  the  sniblic  utilities  Coaalssioa  is 
Qot  a  suable  entity,  and  therefore  all  suits  for  damages  relative 
to  any  statter  or  property  under  the  Jurisdiction  of  the  i*ublle 
Utilities  Coemission  eiust  be  brou^t  a^inst  the  City  and  County 
df  San  IraiiClsco,  and  it  is  unquestioned  that  the  franers  of  the 
Ci^tarter  clearly  inteixled  that  sueh  should  be  the  ease. 

Te  eontend  that  f'eetion  126  of  the  Charter  only  applies 
to  suits  brou^t  against  the  Public  Utilities  Cconission  (  a  non- 
suable  entity)  would  be  ildlculous  and  absux^,  and  no  such  con- 
struction of  the  statute  is  allowed  where  poeslble  to  otherwise 
construe  said  statute  or  charter  provision. 

Nunerous  cases  in  Cd  Ifomia  have  upheld  the  provisions 
of  Section  1869  of  the  Code  of  Civil  Procedure. 


#3. 


In  Toueley  y.   i>l»lBB»na   tK)  Cai.  App.   769,   »t  7#1,    It  It 
(Midi 

"iislo  priociple  ot  our  rules  of  construction  is  better 
i^roumleci  tiuui  tli&t  a  section  o£  the  code  referring 
specifically  to  a  oatter  takes  precedence  over  a 
general  section." 

In  Kliui  V.  Arwstrona^  9  CaX.  App«  388,   at  371,   It  1» 
stated  t 

"sbere  there  are  In  an  act  specific  provisloiia  re- 
lating to  a  partleular  subject  they  fsuat  govern  in 
respect  to  that  subject,  as  against  general  pirovl- 
sicoM  In  other  parts  of  the  statute,  althoit^  Uie 
latter,    standing  alone,   would  be  broad  enou^  to 
include  the  subject  to  which  the  nore  particular 
provisions  relate."      (Cltij^  f''randsen  v.  £«   Dlei;o 
Coujity,   101  Cal.   319). 

See  also: 

TIWDaon  V.  County  of  los  An.>;eles,  140  CA  .  App.  73« 

You  are  therefore  advised  that  in  all  elaims  for  dMs- 
ages  relative  to  any  matter  or  property  under  the  jurisdic- 
tion of  the  P\»bllc  Utilities  CciBsaisslon,  the  only  approval 
necessary  is  that  of  the  imblle  utilities  Coaaission,  and 
S^tlon  26  of  the  Charter  is  subordinate  to  the  provisions 
of  Section  126  of  said  Charter  in  that  respect. 

Respectfully  subaitted. 


City  Ai'torneyr 
^ot  Controller « 
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Stms^(^$  E<|  •  Authority  of  Jlroetop  of  Piibll© 
Il^ilth  to  Ga'Ji>el  tiio  PHllag  la 
af  aijbBi»pgia  Lota* 

Z  liftve  your  rd^ueat  cuiviairi^;  that  1^i«ani  1«  an  «dGUEsilatlon 
of  tmtaap  <m  t&«  neat  side  >f  SblvA  'troat  batiRMn  Fal^«x  end  Imt^ 
Avmmim  (SsxKtxng,  aaeli  winter  «iil^  ims  Iwen  ranEnred  by  the  Pt3p%  Pe* 

It  appwara  t'lat  tiia  area  la  odjaoont  to  th»  t»:^  t«t4Hra  an& 
belov  hi^  tide  XevaX  and  tliat  eotuddftpebXe  foul  vater  T0m±im  In  the 
area  tiirou^^tit  the  ^j^ear*    This  rtor  9cmet»  approixiEafttaLty  f«vty«flve 
dity  Xots  Talxte«:i  of  vMoh  imve  builiUn^a  <m  tl^s)  i&leh  are  owied 
by  ai»out  tlsirty^three  Izidividual  oibmjps* 

I3ie  iirovi«li»ja  of  :^eotl«i  S9  of  ti»  camrt«ap  of  the  oity 
ma&  aotmty  of  ^m.  i  ranciaoo  (i»Meh  outlizta  ti«>  autljo^ty  of  the 
mreet<^  ^  FuhXle  ileall^)  &o  ziot  p^naiit  you  to  aot  imXeee  a  health 
leeoftd*  %m  preaeast*    I  imm  reviateed  the  ordiaeasee,  a»  treU  sa  th» 
state  i^Km    m  aixt}»^e^ty  la  given  to  the  ilro«tor  of  inihUe  Healtli 
In  any  of  thm  Jjom  oar  atetutea  reviewed  to  oompel  tiie  r^sn^^m  of  the 
property  ^  fill  iii  their  lets* 

%'hla  aiatt^r  :^»  been  chai&fio£  thoroughly  vlth  fovr  impart** 
aeeat^ana  £vmit  the  inforsi&tlan  C9l>tai»ad«  it  mppman  titst  itk)  hc»ltai 
hanvft  eaCLata  aa  a  result  of  the  aforess»ntlo»ed  oofisditio^u 

Xou  are  aooordlinslS'  advtaed  that    as  tfclt  ::iett©r  doea  net 
preeeat  a  health  i^smoe,  t^u  are  without  aothortty  to  ca-tvei  the 
own^mn  to  fill  la  tneXr  respeotltw  holdiJiSiS^ 

Ee<q?eotriilly  es;danltted^ 


mreetor  o£   -ahUo  Heal«3s  C15Y  AtRJf^HSSr 

Copy  toi  ohlef  4dniaietrKtlve  Qrfl««p 
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October  17,  1^41 • 


SUBiTCri      In  H«,    Inv«»ti{^fitlon  by  So«.rd  of 

tupervlaoi»8   of  aotivitle«  of  oth«r 
Offlcl&Xs  rogardlaf;  Campali^  for 
Ciiarter  Aii3or.£bmnt  No*  1« 


DMty  Slrat 

You  havfi  8«Tit  »e  &  copy  of  &  p^fcltion  «i«^©d  by  variou* 
indlvldufila  r«pr«»©ritlne  various  oItIg  bodies  th«  prayer  of  «f^ii©ii 
1«  as  foXlosrst 

"We  urge  your  iioi^orKble  Board  to  cor.duct  fin  invest* 
igatlon  into  fcii*  prAvtic9n  outlined  Above,  to  deterfitino 
te  vlsAt  extent  ftnd  by  wlvkt  aatiiority  public  aona-^/m  and 
public  property  arc  bei;^  t^^raperlj  iieed  for  pollticel 
jpropeganda  on  ClArter  Ame  •'  -  t   .,o.  JL  und  to  wijit  extent 
end  by  wlAt  eutJiOrlty  asi  emplo::oe«  are  using  tbe 

City*s  tlse  or  are  bein^^  w^.^j.ulteil  for  like  pva^poses*" 

7m  petition  also  o^ttaij^s  on  additional  request  as 
follows I 

■He  furtiier  petitl^m  java-  Honorable  Board  to  Insti* 
ttfto  proceedlk;;^^  to  place  upon  the  bf.llot  at  &n  early 
date,  an  aiendfe^eiit  to  U»  City  fend  Coimty  of  Saii  I^  rai'.ci8CO 
tidat  will  specifioaily  prohibit  un«?*r  op{>ropriete  penalties^ 
tfa.e  ^jse  of  city  fxuads.  City  ^operty  or  City  eaployees  for 
any  politieal  piappoees  w^jatever*" 

It  appears  froa  the  petition  tuot  fer>«  <wtterB  oos^laln* 
ed  of  az>e  aa  follows  i 

!•  The  use  of  '^uiiicipal  Railway  street  ears  for  tlie 
display  and  delivery  of  arg\«!Hmts  in  fiivor  of  ai:^arter  ftnsnrtitiint 
Ho.  1* 

2»  Activities  of  Municipal  ee^loyees  In  ea!spai£;nins 
for  Gimrt^T  Aaumdaent  Ho*  1« 

S^«  Tti^  encloeln^;  of  ar^wkjr.ts  in  fevor  of  (T.^arter 
ksmnttoM^  $o«  1  with  bills  sent  out  to  the  rate<»pay«r8  of  tl.e 
San  Frsfioisco  ^fater     8tmrt'4«nt« 

4*  Ti-e  eolisitation  of  svibscriptions  fro'i  Maviid  pal 
©apioyoes  to  aid  in  t;.e  passagitt  of  Ci;artar  ^vmesdaont  f:o.   1, 


•.2«* 


0?I!iIOI? 


Im       DISPI^l  vY  or  <  a  in  ffttrop  of  Clmrt«r 

itextt^bMni  Ko«   It  ediitjfi  ._cipfel  ltsili««v   Ktruet 

e«rs« 

I  miiierstjJiui  tiiitt  tijs    a«tiio<J  of  itlor;  of  ar^;u« 

msjita   In  Tavor  of  C^^arter  '^aseixdjae-jit  Ho,  1  t. „  ^    ,  .     tha    Viftdltia  of 
by  straat  oftra  is  to  depoalt  tino  arc'^uiisnta  in  the 

-.^-c o  une"  booc  in  lli«  atiHJtst  ckji'  suid  |»  riait  {>6S8oritS3r8 

to  ii«ld  tnei3»«lve»  «md  tt^ftt  in  addi^  oroto  certtlu  aig^rui 

ftdvoofttiE^g  t^i©  adoption  of  Obarter  -        t   !;>.  1  ar«  s^Xacod 

on  the  windovK  of  tho  »tpeei  qmts. 

In  th«  posting  of  tho8«  si^as  upon  tlie  rrJlruIo^a 
fi/^v  >efttin|(  th«  pftsa&^e  af  CluBUE>t«r  Arwjx^^sMKit  Ilo»  ]^,    I  uiiderstaoiS. 

;    the  i^ubli©  ^ilitics  <><te^.iis8ion  laerely  fc^ULowed  th«ir  usual 
w_;,i.oia  i»  plaoiiig  auitabia  ai^jna  in  tii«  vindcma  tn*  ji^  ^   g  lojy 
public  «v«nt  t&kiri^  pl&ea  in  i>«ai  Franciaoo  •  for  «, 

&dvo««.iifii;  conu'il^ution.e  t  ^  v-  o  w03«atmity  Cheat,   u.  . ;_.  .-.tiiig 
p^iblie  aff&ira  in  our  ^>u  ^vuditorii^^,  in  t^^  opax>e  iiouse 

or  in  tii©  Vat9i:«ns*   ifar  ,  . .  i,        X  \mixer»t&n&  fcii»t  it  Ima 

h^en  tt^  ouaioa  for  &  cro;  ~^        1/  7©ar«  ior  tue  iuiiifeccr  of 
utilitiaa  to  &uthoria«  tac  cfei'./ing  of  poaiere  is  the  street 
e«j*a  advertiair^  «n^  :aatter  of  ^ri0Z*&l  intereat  to  t;^  people 
of  ti^e  eit^r* 

Furstient  to  the  provisions  of  Section  121  of  ttie  Cb&rt«r 
tne  Poblic  Utilities  i^t^^ilation  ii&s  oherge  of  tl4e  eot;»truotion, 
::x&tmi^m^a.t ,   aupsrvisioa,  i!«i;ttet^n.o«,  ext«neic«fi,  oiwr&tlon  and 
control  of  Bill  p^lio  utilities  &rtd  of  lill  other  properties  useil, 
owned,  acquired,   le&sed  or  cofutrxicted  by  the  city  m\6  cotuity 
for  tie  p'urpoee  of  supplying  aj^  public  utility  sertrice  to  the 
city  Rnd  county  and  its  inimbitante.       There  is  not^^iiig  in  tlie 
CLartsr  which  provi^s  tkat  tii©  Public  "Jtiiltiea  Cro?.ii-ilssi<m 
e&nnot  place  f^Q;^  pMurticular  »ii;n  or  advert Isesseitt  it  wants  in 
tiie  »tx^«*t  e&ra*       In  vio«  of  the  fHCt  ti^t  tiiere  is  no  pro- 
hlblti':^)  to  tula  effect,   J  believe  ti;^t  tixe  /uUlie  Utilities 
CMiaisaioii  liAs  full  po«er  ta  permit  ti^e  ifiisplay  #334  delivery 
of  4trg:iiaMints  in  f&ror  ^^  i«imrtor  Awtm&^mxit  ilo»  1  throi^^  tti» 
aiedluM  of  its  ttr^tet  ecups. 

2.      AQTmrrtiZ  ap  MUtiiaiPAL  j^tPt^jyiuiS  in  oas^Mkigning  for 
alerter  AiiieTH8menfe  Ho*  1* 

Share  is  notMiig  in  tise  Crxarter  whieii  j«*ev©nfcs  any 
eaplo^ee  of  the  City  and  Coonty  of  Sau  Franc  ieoo  advocatiiig 
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tl»  ptt«e&g«  of  ftn/  Charter  As^tendodnt.       Ti^  only  prohibition 
to^and  in  tii«  OiArter  is  In  r>ecti<»i  1&7,  tia»  r>ertin©nt  portlan 
ot  wrilch  refids  aa  follows  i 

•*Activ«  £Artloipcitlon  In  city  and  eoimty  i^olltles^ 
r«lativ«  to  the  election  or  appolnttient   of  pwbiie  oTriclBls, 
by  civil  service  maplojeoa  tir-di.  eliijlblas  ot  the  eity  eanA 
eouaty.  Is  sttoverslve  o£  the  b«st  interests  of  tlj«  nsrlt 
ayatMtt  «nd»  therefore,   per  a  one  'V'      -  positions  in  tiie 
eiaaalfi«4  elvil  aervica  or  cm  ■  )  lists  for  such 

jKosltions  shall  t&ke  no  active  utixo   jui  exich  political 
««(^?al|3ns,   OOP  in  soliciting  votes  or  in  l«vyirif:»  cosatrlb- 

u^ing  or  solioitin^  funds  or    r^.  In  r  j^'      -   -o  for 

iha  purpose  of  favoriji^  cr  .  ;  tlm  t  «nt  or 

•laotitm  of  c&ndXd&taa  for  en,^   uad    edtmi^   uii  ^oas*" 

A  r  '  '        -jf  tiiS  above  q-aoted  la^aguage  ^^mksu  it 
vary  clear  t  ition  ooi  tnii  od  tiisroin  refers  to 

aetivlties  on  uor.^vXi  oi.   an  individual  and  not  on  behalf  of  any 

almrter  a^aandEssrit  or  like  £rurx>oaa  in  «hici.  t:  e  essploy^e  taay  be 
interested* 

Tou  Irsava  tiiven  mo  no  c:,ner«to  ststettont  of  to  »hat 
extant  eiaployees  are  devotliVt:  tii^ir  official  tiiae  to  tlio  work 
of  furthering  tiie  a>4«;.d^ent  »nd  tiierefore  it  is  iaposeible  for 
ae  to  detei'miae  wiietiier  or  not  tliair  efforts  devoted  to  tise 
passage  of  tl^fi  amendsaet^t  are  ir^terfering  with  their  duties  in 
tbeir  rospoctlve  eivll  service  poi&ltions. 

TixiB  j^int  is  vex*y  aisiilar  to  trie  one  answered  above 

relative  to  advertisisig  in  street  ears*        X  believe  the  matter 
is  one  entirely  within  tiia  disaretion  of  th«  ?«blle  'Jtllltlee 

C<Kaml8SiO£l* 

X  understand  t^t^t  all  ar^u^r^nts  displayed  throu^  tl^ 
i4edi%sii  of  street  etur*  and  sii^is  cortBlrsEfd  therein,  mid  Brt',^JJ*!i«rit« 
distributed  through  the  neditm  of  water  bllis  ure  not  paid  for 
by  the  i'xiblic  wtilltiea  Cowpilssion  b\it  are  paid  f<a»  fr&m  |»*ivate 

4«       SvJI,lCI5CATi«II  QiF  SbBSCRXPTXOJIS  frasi  aBmlcipal  eiaployeee. 

On  October  W,  1^41,    I  imd  occasloii  to  adviae  ti^e   Fublio 
welfare  i^part-'aent  &t\d  his  lionos*,,  fciie    ^„-ror,  ti^t  tiaa  ritattor  of 
trae  aollelting  of  fwida  frora  city  esployees  and  tiioir  e  ,  trilju- 
tions  to  said  funde  to  aid  in  t  .«  paasa^  of  tiiis  ai<!iertd)aai:it  does 
not  violate  any  o^iarter  provision  or  State  law,  nor  is  it  proJalblted 
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by  the  Fedftrul  lav  ooia^only  kaonm  its  tbei  I^tc^  A«l§ 

Tiier©far«   1  advis*  you  tiutt  feii©  official*  of  ttan  city 
are  not  vlolatirit;  any  law  v\i9n  thay  oalX  \tpan  the  esiployaea  at 
tr^e  eity  for  funds  to  aid  in  t^  paasaga  af  tlxia  attexi&saut* 

Tlta  only  amotion  ot  thm  Ohariar  «iileh  might  i^ym  ai^ 
l»«ajplng  on  thia  paint  is  Seeti^^a  222,  t'sae  partinant  portio.-i  of 
islxLo^  r&a<ls  as  rollowet 

*»  ;>  i»^  nor  shall  any  peraau  isentioijad- in  thla 
aaation  (offiear  or  as^^loyeo)  giva  or  prxmiaa  any  Svuay 
or  oth'i^r  valuable  thitiQ,   or  any  portioa  of  his  cotapenaa- 
tioTi,  la,  consideration  of  hia  nominaticx>,  SLppoLatrxintp 
or  alacfeloa  to  tny  olty  trnd  county  offlca  or  anployaentj 
OP  aecapt  any  doriation  or  tp^tuity  In  naiay  or  oti^^ar 
▼alxiabla  thing,  aithar  directly  or  Iridirectly,  fx»ojn  any 
subordl.  ate  or  assployea,  or  tr<o,m.  any  oaruSid&te  or  appli- 
cant fur  a  position  &a  estployaa  or  aubordinate  tmdar  hiru" 

la  tixe  praaent  e&ssa^  ai^  coiitrlbutlc»i  nado  by  eity 
•JBployee  ia  not  nia^e  in  euri.e  iOeratJlan  of  hia  nosiiixation, 
appeiatsMnt  or  alaotion  to  any  eity  '=-  '■    'bounty  offlea  or  maploy* 
laent,  and  any  donatioii  is&aa  by  any  d  in  not  job,^  to  any 

official  b^  to  tii«  Oitiseiia*  Fo^eju   .  >^    ^itoe  appointed  to 
furt  or  tiJ3  proj>08ed  Charter  ism&Ssm^nt* 

ThlB  bringa  ua  to  yoT.ar  quaationa  relative  to  th» 
right  of  int^iry. 

!•       iffia  tLa  ik>ttrd  of  &u.p©rvisor«  tl*©  ri^t  of  iiiqulry 
in  tiiia  uatterV 

At  tba  sieating  of  your  f'ablie  utilitiea  Co^auittee  Ueld 
on  October  l&tii  it  aae  argued  tiist  F}«otion  21  of  the  C^Apt9r 
gives  power  to  tiie  iMsuyd  of  Supervisors  to  investif^ate  auch 
nattera*       Tha  patitiv-mera  relied  u^»i  the  following  las^iiage 
oontali^d  in  th&t  aeetic^s 

"Jra  aayor,  tlie  board  of  e^^^jerviaora,  the  ehief 
ai^aittiatrative  officer,  tiie  controller,   or  any  board 
car  eMBsisaion  appoiisted  by  tx«  i^yor  relative  solely 
to  the  affaire  urider  Its  control,  wx^  require  sueh 
periodic  or  spoci&l  reporte  of  departaiantal  ooata, 
operation  and  experiditu3?ea  «  «  »  »  and  inquire  into 
aattera  affeotln^  ti^e  coiiduet  of  any  ^partsient  or  office 
of  the  city  and  county  ^  u  ■»  »^ 

Thi»  aootion  isast  bo  read  in  cr^njiuiction  with  Section 
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SSS  of  thip  Ciukrter  vhleli  {jpovidAS  tui  foXlo»ai 

•S©lther  th©  board  of  supervisors,  aor  its  eoemitti^Hly 

nor  un^  of  Its  ri«ssb«  a  Bisall  dicfcetc,  s'.v-^/^dst  or  Intarrere 
with  appoiritiaouta ,   pro.aofciojja,  earapttiiautioua,  disciplinary 
action*,  coi.tJTfects,  req>il»itloiifi  ior  purciiti»«8  or  other 
*<bainlfitrfttiv«  recoc-ffiWiidations  or  scticns  of  th«  chief 
Adralnlatrativo  officer,  or  of  dep&rt;asnt  hoads  xixa&sr  tbj& 
ctiimt  ft^::aluistr«tiv«  offloer,  or  u»il»}^  %tio  r«ep«etiv« 
bofiu*d8  end  coaiolsaions.  ^  <^  ?j  ir  «  «  and  taxy  v'<  n, 

eiHJ^^iiti  or*  or  Interf -r^iice  iAjerein  prold.blt«d  ..>art 

of  fi»7  aor  or  mtteS»&r  of  a  boara  or  cociKM.t:aion 

•iiftll  i;     .         -t«  ofrieXal  aiaeof:di4ot;   «t  <•  »" 

!Sh«n  you  read  these  two  see t Ions  tocetJj^r  •  tJaafc  1», 

tJ^se  rla^fe  of  IntrestlBetlon  tarhXch  see^js  to  b&  SJ^nt*^  ^7  f5dcti«aa 
21  arid  tr^  proliibitioiii  ©ont&lrtsd  In  !L>ection  22  -  it  Rppeers  to 
sm  tiiat  tl-e  uMly  investigations  wr.ieh  t;.e  lioard  of  iiuporvisore 
or  any  of  ite  ufficers  or  cormitt««s  ^aty  aake  ere  tuoee  «i:.ich 
reX&te  eolely  to  affair*,  under  tlm  partlciilar  control  of  tlie 
b^HTd  or  cotisalttee  Pairing  to  jmis*  tl^e  invertit^eitioR, 

SeetifMi  SS  prevents  the  Board  of  &ut>«rvi»or«  fro» 
dletatiii^,  £:ii:^co8tins  or  iriiterf orin ;  witi.  vy  '.i^tivo  sj&ttera 

wiiica  are  uiidor  t:.e  JxCPlsdlctlon  of  anj  otL  oer,  bo&rd 

or  eojaotlssion.       Thtsreforc,    X  reiterato  tiiiy.t  tucl*  l2ivestl<:;ationa 
ea  tise  Board  of  iiuporvie-.ra  laay  useke  aire  tx^ee  Halted  to  eases 
$XL  whieh  t^  iiott-vd    *  .  ako  souso  act  1:^1  to  ressedy  any  vloXa» 

tlon  cjf  tiie  law  ehl^.  t  exist*        It  is  quite  olear  In  tJ» 

instant  ease  tlott  ti^  ^k^rd  of  iHiparviaora  htaa  no  Jurisdiction 
over  the  action  of  ti*  Public  Utilities  GoCTiiaeion  nor  liSis  it 
msqf  genej^il  Juriadiotion  over  tise  employees  of  ti.e  city.        If 
«agr  ««|Jleyee  i^a  violated  any  cidstrter  provision  it  is  up  to 
thm  liead  of  his  departxient  or  tl»  civil  service  eor^sal&sion, 
and  not  up  to  the  Board  ^f  Siupervisors,  to  diaclpliiw  itlu. 

As  far  as  the  Hollcitatloo   of  ftmda  is  corHoernad,   I 
iiav*  already  stated  tiiat  tije  law  is  not  beii\f-  violated  and 
^stirm£i>r9  tbere  is  no  action  th&t  tlie  iiisard  can  take  in  tliia 
aatter.        Z  aleo  concluoe  ti^at  zume  of  the  rtatto^'g  complained 
c£  are  under  tiie  oo'trol  oi'  tlie  iki&nX  of  Kupervisors. 

This  la  not  the  first  tliae  that  I  fiave  l^ad  occasion 
to  construe  .Sections  21  $cnd  S2  of  the  Oliarter  insofar  as  one 
aay  llnit  tlie  ot.or.       Osn  July  5,  lv33,   I  advised  tije  Civil 
Service  Coisniaeion  aa  to  wUat  extent  tJ*©  Bo^rd  of  c^perviaora 
eould  control  t'iM  aetlon  of  tue  Uivil  Service  aoaanission,       I 
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ftttaeh  hereto  a  copy  oT  tho  opinion  un<i9X*  t>x«it  d@t«  %o  the  end 
tlmt  70U  aaj  be  B(ivl9«4  that,  at  th«  vAxn^  lnv«ption  of  tX.m 
ebfirter,  this  om&«  imd  oo««»Xon  to  s^viee  as  to  t  hd  propmr 

oonstruetlosx  or  these  two  eectiorji*       P<»'  the  S6r^  piaryose  1 
enclose  copy  of  an  opinion  d&ted  /^prll  !&,  1^34,  ad<!resee<l  to 
the  i^Ibllc  Utilities  CoriiHltteo  of  the  ixjurd  of  ^iupervlsoPB 
Wfileli  deals  «rltli  tae  sai^ie  sij^Ject. 

You  are  thet^form  advised  tliat,  in  m^-  opinixai,  70«r 
Board  has  no  J-urlsdietion  to  conaic^ar  tlm  above  raentloned  abetters 
6<a:iplain»d  of « 

Afifaras  a  uiLt.in.ur  a^^wndsaent  is  eonoemed,  ymop  BoaM 
has  full  and  00  <pXete  jxtrisdXotlctn  to  st^^it  to  tljs  eleetore 
of  t2ie  city  a  Qliarter  aa»end^tt»nt  «Uleh.  stigibt  remedy  tm  mittera 
above  eoBq?l&ii>od  of« 

Very  tr»ily  fovtru, 

ct^i^  im^mi^, 


To  tlio  - 

Pixbllc  Utilities  Cot^eaittee 

of  tiie  ik>ard  of  Sxj^giervi»cfrB* 


#X 
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B«q[uiiv«»Hat0  Iff  OentmX  Peitait 

maemsxm  * 

I'M  8  offl«»  1«  in  ]^«e*iyt  of  jour  r«qu«<t  jror  mx  opinion, 
as  follovst 


Idi,  aamotdd  by  the  State  XisglaXattira  at  their  lA«t 
•eealoni  aXao  apliafm  f%ia«  tsm  office  of  the  Attorney 
u«uB*al  pertelnlog  te  etttae*    At  Uie  retfiiest  of  our 
Uentral  -'exsilt  :^uraea^  I  m^  nKpiestlxig  oa  opinion  fton 
you  In  the  Inatant  £«ttt<n^ 

^'Zf  tlid  follcMlni?  €tuestione  are  na^Dcp-e^e^iea 
upon  tbe  faee  of  a  Imlldlng  appUoatlon.  vwiXd  euigi  ^^ro* 
eeiteve  ecNeply  «lth  the  requiroaeste  of  tiils  actt 

*vioclttea*e  Geeipeiie&tion  liuKununse  roXioy 
or  Oertifloftte  filed  «i^  Oentral 
Fefffiit  ixxreau*  (       ) 

i»  M*    «>    V     «     «• 

Be  w»ilB>wii»>  Ooiipwasatlon  Insuranee    ol- 
i<^  or  C«ptlfl«^t«  <m  file  f <»>  reaa<m 
of  exclusion  cli^^eed* 

<A)    Be  Q»e  to  b«  eng^oTeA  (       ) 

(b)     (^Muel  !l«ter  oiily  to  t«  ma^loymA  (       } 

(e>    Stt??ioee  or  lal^or  to  be  per- 

foHsed  in  r^um  for  aid  or  sue* 
teaesBse  cnly,  reeved  frooi  any 
rell^oue.  eimriteble  or  relief 

OtSfB»ll»tiO&»  *  (         } 


"Alee  plea«»  advise  if  the  l>uilding  applieation 
filed  doee  not  abow  tlm  iieeesaary  data  relatlira  to  eoev* 
p<msatl€Ha  insuramw^  as  stated  in  Asi^^Uly  /3ill  h  •  124« 
^lall  tiae  cesttral    emit  Sureau  rejeot  tise  applloatien 
er  aeo^  sene  «ith  the  tindersteDding  that  i^pXieeat 
■net  file  tlie  oertifleate  or  poiioy  before  per--'*-  ^.11 
"bm  issued* 


m 


tlid  oaplldst  posslblo  sHoma^  ao  that  tlJls  depftrtmoat 
can  at  liito  i:oro«  and  dff«^  tlnd  v^K>vl«lorui  of  tkdLm 
bin." 

viAM  mm  follow*  t 

"Artlol*  3*     Canstxnaetioa  ?tt3»lt« 

"2B00.     '^vory  oounty  oy  olty  ^ftsloh  r^qtiirea  tbt 
iasuar^a  of  a  pazsdt  aa  a  e<»iiaULtiJMi  pVMMdmt  to  tJba 
eouatructlon^  altdx^tlcm^  li^pFoiraeai^t,  6«G»Aiti<»&  or 
iM^EHftlr  of  miy  troildln^  or  atruetitra  aiaiXX  require  that 
«Mh  &pyiia«£it  for  sueii  i>on^t  i«va  on  file  or  fllas 

"(1)     A  o«Kptifioat«  of  ecai8«2t  to  seXf*inaiuP6 
l8s\wd  by  tl3«  Xa^atri&l  iiedd^it  0ot3rd.8^ony  or 

^{2)    A  oertiflG^to  of  «Q94D»Ki*a  «arap«nsatlon 
ina^jxanea  iaauad  b?  an  adsdtted  ifu^aptxt,  q» 

'^iZ)     iiix  aoeaot  qq^  cae  dupXloata  t^enp<aof  o«rt- 
lfi«a  by  the  oon^aalcm  or  ttm  iiufasmtm 

"Vhe  oartifieata  of  inaxtranea  »imlX  state  tliat 
timaf  iB  in  aadatanoa  a  mild  polie^  of  «os)sa«ri*8  aosi- 
paasatifm  InsaroBaa  In  a  fossa  ax^provad  by  tiaa  inauananAa 
c^Qosatsiasioner*    Tf»  e«rtlfiQata  ahaXl  a&ncm  %im  oxplration 
data  of  tho  policy*     llo  inaur^r  sI^plU  laatta  auoh  c«p-> 
tifi«gtta  unlaaa  tlia  fully  S«^o«it  protdtaa  esi  the  ixiHoy 
lAa  ba«i  i>ald,  an^  tiia  inamra^  tkmXl  {^¥a  tha  county 
or  city  at  least  tan  daya  adiraii^a  notiaa  of  tha  can- 
collatloQ  of  the  policy.'* 

It  la  evident  that  it  «a8  tbe  intent  of  ti^  Le^ialatura  to  yro- 
Ylda  for  eartlfleattti  of  inauranea  oooly  In  thoae  oaaea  in  «criloh  tim  pro« 
ourwp  of  the  eertlfleata  intandad  to  iJLre  employee*  who  would  eoiae  with- 
in tiia  ijro'Tialona  of  the  Co:::spanaatiao  Aat« 

Thm  labor  Qod/9  axoli^tea  from  Ita  r^povialaiia  certain  «^(Xoyeea 
aa  indioatad  by  your  propoaad  aurai^ary*    You  are  eogniscuExt  of  tho  fact 
that  oartaia  axduaiona  appear* 


ASMrabl?  3111  Ho«  124,  wbX^  »TH«n<ted  Oeetion  3800  of 
Cbaptor  4  of  Artlol*  I  of    irialoa  4  of  tbo  Labor  Jode,  does  not 
prorid*  tlM  Qttthod  I37  wMeli  its  r6qtd.r«mont3  aro  to  bo  fulfilled. 
Your  atisg««tod  ra^'oc^urs  is  thoz^fore  in  ovd^r*     It  la  bells^rad, 
hovrsv«7«  tliat  in  additl^to  placing  a  rubber  stttc^  on  tbe  f aoe 
of  tbe  bulldlug  appUcaJ^T'^tlie  pexialt  itself  a^iotild  state  vhether 
a  wozteMn't  eos^ensatl«ti  poU^  or  certlfloate  haO.  been  filed 
vlth  tbe  Central  I'eralt  Bureau*     if  none  imd  been  filed^  the  reason 
for  grantlnis  tlie  i«railt.  In  light  of  t^ils  faot,  sliould  bo  stated* 

You  also  ask  tbe  yseoe&daap^  if  the  bulldlmt  application 
does  not  show  ooiapllanee  wltli  Assec^ily  Bill  So*  124*    The  ccsitral 
l^eaRBlt  ^ireau  08^  either  reject  the  explication  or  aecept  It 
subjeet  t  j  the  o«aiiletlMi  of  tiiO  apiJlication  by  filing  the  infor- 
mation reorulred  by  /isseasbly  lilU  lib*  124  before  Issuing  the  i^rexlt. 
The  requlr^ients  of  tlie  Bill  are  imt  if  t]ie  ijifonaatlon  is  filed 
prior  to  the  t;ranting  of  the  i^erBilt* 

Ystt  are  ther^oiNi  advised  aecordlngly* 
Eei^eotfully  submitted. 


CITY  isf<mmx 


Director  of  Ptablie 


Copy  tot 

Cnlef  Adsiijaistr&tiire  Officer 
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Oct.    2A,    1941. 


SBBJKC^:        K«fund  of  tiuu8«t  Ituinal  Aasaasnient 
paid  by  i>aaper  Marohnle. 

Bear  Sir; 

This  will  acknowledge  receipt  of  yoxxr  letter 
reading  aa  f ollovs  t 

"The   following  la  an  outline  of  an 
asai^nment  received  in  thia  office: 

'VsO,   the  undersiipusd,  herebx  aaslgn 
to  L*   L.   X<inn*   530  Market  Street,   £>an 
{''ranciacOf   Calif omie,   all  our  right, 
title  and  interest   to  an;;   refund  due  ua 
frc»i  the  City  and  County  of  San  iraiiciaco 
under  Sunsat  Tunnel     Aaseeament  5860  & 
Bloek  1777,    Lot   15. 

Slgnadt       Seth  ^»  Saiapecm 

Klleen  a.  bte&pmon 

and 
Eileen  G.  wasipson,dau^ter 
of  aaaper  Marohnic,   and 
Mary  /■laroluiic,  both  deceased, 
and  sole  heir  at  law  of  Mary 
vterohnic,   aometiaieB  apelled 
^aronleh  and  aaaper  MM>o}:}iUc.  * 

Will  you  pleaae  advise  ehJit  dociuaents  we  ahould 
require  to  eBtablish     the  le^^al  rights  of  the 
aatilgxior  to  these  funds'/     The  asseaasieut  upon 
wMoh  refund  is  requested  to  be  made  was  paid 
by  jasper  marohnie*" 

OPiaiOK. 

Section  486,  Chapter  X,  Pai-t  II  of  the  Municipal 
Code  designates  the  person  who  paid  the  excess  on   assess* 
aent  or  interest  as  the  person  entitled  t  o   receive  the  re- 
fund.  In  this  case,  Jesper  Marohnic  is  said  person. 

His  right  to  recover  the  money  is  a  thing  in  ac- 
tion (C.C.  953}  arising  out  of  an  obligation  which,  upon 
hla  death,  passed  to  his  personal  representatives,  devi- 
aeea  or  sueeesaor  in  office  (G,C.9&4}.   It  belon>sed  to 
the  person  who  succeeded  to  his  estate,  subject  to  the 
"p^asession"  of  the  administrator  for  purposes  of  acfaninia- 
tration. 
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The  language  of  the  assignment  indicates  that  Mary 
Marohnlc  was  the  widow  of  Gasper  Marohnlc  and  succeeded 
to  his  estate,  and  that  Eileen  G.  Sampson  succeeded  to 
the  estate  of  Mary  Iiarohnic. 

To  establish  the  legal  rights  of  the  assignor  L.  L, 
Linn  to  the  refund,  you  should  therefore  require  proof 
of  transfer  of  the  right  to  refund  to  Mary  Marohnlc  as 
the  successor  to  the  estate  of  Gasper  Marohnlc  and  to 
Eileen  G.  Sanpson  as  the  successor  to  the  estate  of  Mary 
Marohnlc, 

The  type  of  documents  you  should  require  as  proof 
depends  upon  the  size  and  natvire  of  the  estates  of  Gasper 
and  Mary  Marohnlc,   a'ld  whether  probate  proceedings  were 
had.   Certified  copies  of  the  decrees  of  distribution 
would  establish  succession  to  the  right  to  a  refund. 
Under  certain  conditions  it  miglit  be  established  by  affi- 
davit.   If  I'xirther  InToiiaatlorx  concerning  the  estates  of 
Gasper  and  Mary  Marohnlc  are  presented,  I  shall  be  happy 
to  advise  you  further  concerning  this  point. 


Respectfully  submitted. 


CITY  ATTORNEY. 


To:  Controller* 
#1« 
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oetobor  24,  1941. 


SSaUBCTi   &}  Re,  Deposit  of  Moneys  from 
Itunicip&l  Hallway  itevolvlne 
Fond  with  bend  and  ^tun*<uit  Clerk. 


Dear  Slrt 

I  faftve  yota*  inqulx^  asking  for  an  opinion  as  to  the 
right  of  the  ^^unlcipal  Railway  to  inako  deposits  froii  its 
iievolvlrg  Fund  with  the  aomi  aiid  riarr<ixit  olerk  for  tue  purpose 
of  said  a.'^Oiints,    or  any  part  thereof,  beln^  used  as  bail  for 
tiio  release  of  any  employe©  of  the  railway  who  r3l.;ht  be  arrested 
for  tii»  ocasaission  of  a  oriise  arising  out  of  his  esaployoMtnt. 

I  understand  tiiat  two  deposits  of  |50.00  each  are 
anintained  with  ti^e  i^ond  and  vmrrant  clerk  and  siU. table  vouchers 
are  on  file  showlrig  ti^e  payr^eat  of   t^eae  anotxiits.        It  appears 
frora  your  coi^iiunication  ti;at  one  of  these  deposits  IjAu  been 
.•mint allied  for  a  period  of  twenty  one  years  and  tiie  otner  for 
a  period  of  approxiniately  twelve  years  end  that  t>iey  are  drawn 
against  for  bail  to  be  given  for  Uxe  release  of  an  es^^loyee 
of  tlie  railway  co.ipany  when  arrested  for  the  cons^saion  of  a 
eriae  arisli^;  out  of  his  Sioploy^nt.        I  furtirer  understand 
that  most  of  tliese  arrests  arise  eltl^r  front  scuae  violation 
of  the  tx*affie  resulatlona  or  out  of  aeeidents  arising  out  of 
the  operation  of  tiie  street  cars* 


OPISIUM 


I^^er  the  provisions  of  Oeetion  121  of  the  Ci;arter, 
the  Public  UtiiiLles  Conrniesion  Iaa   ccviplete  ohar^^e  of  the 
operation  and  coi.trol  of  all  pi\;a3lie  utilities*   This  Includes 
tl^e  operations  covering  tl^e  ^^unlcipal  Railway. 

If,  in  tiie  operation  of  the  ihmicipal  Railway,  tiie 
Public  Utilities  CoBiraiesion  feels  thbt  it  is  necessary  to  have 
any  railway  eraployeo  ci.arG«d  with  the  coRcasslon  of  a  criae 
arising  out  of  hie  en,ployn«iit  released  as  soon  as  possible 
wl^n  arrested  for  such  crime,  it  would  appear  to  rae  that  this 
is  incident  to  the  proiuir   operation  of  tl;e  railway  and  ti:>ez>efore 
is  a  proper  exercise  of  tie  discretion  vested  in  the  Public 
utilities  CoBsaission.   This  bail  is  posted  aerely  to  iusvire 
the  presence  of  ti^e  defendant  at  ti^e  tiiae  of  ti:e  i.earln^  or 
of  the  trial.   Tia*oui;h  a  period  of  tulrty  years  durints  w;-lch 
it  has  been  cuntomary  to  post  ball  for  those  defendants  no  one 
has  ever  defaulted  and  no  loss  imb   fallen  upon  the  city  by 
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re&son  of  tho  pofltinc  of  b«Il.        It  lifas  b«©n  the  •xp«rlenoe  of 
trie  offica  tiuiit   in  a  sre»t  fuany  cas«e  tr^e  peraon  arx^ated  is 
ozitir«l7  bl&m«less  txivA  ti<e  police  umce  tuo  arrest  :nerely  sts  a 
r^^ttor  of  fom  ancl  «rhan  tlie  cane  is  ho&rd  it   la  usually  dlaaiased* 

W«  oay  take  into  ooneidoratioa  tl^  faet  that.   If  an 
•nploy««  of  the  r&ilway  is  arrested  for  the  coj^imitision  of  a  oriiaa 
arising;  out  of  his  eciploynient,    it  would  be  difficult  for  aim  to 
get  bail  axd    tr^orefore  impossible  for  him  to  return  tu  liis  employ- 
ment,       lience  tixe  ou8t<»a  lias  grown  to  Jgwrmit  tlie  deposit  of  bail 
by  tiie  railway  in  tJUese  cases* 

I  belissve  tiist  such  compb^  is  well  w'tixin  tlie  rii^hts 
of  the  Public   Utilli^ies   Cojamlaalon  fTented  under  TiOction  121   of 
tiie  Clicrtor  end  tiifit  t-ie  tv.'o  -.ted  &«  st&ted  in 

yovir  letter  constitute  a  pn^  ^^rist  tlxe  devolving 

Fund  of  the  Uunicipal  Railway. 

Very  trtay  yours, 

mTTAfTAmW: " 


To  - 

The   Controller 


#1 


3322 


SlTB^SCTf     XBcvoatisfttioa  txs^  Board  of  3up«am8<«9 
of  ;^xp«adititr«  of  Moosys  f<»p  li^blielty 

5ail»  offio0  ia  in  rocoipt  of  your  rftqueat  for  an  oplnl«m  re- 
giurdlne  «bdth«r  tlio    xsarcl  of    \3p«rvlaor9  rnay  l«£;^dJy  in^ilr^  Into  th0 
tta(p«Ddltur«  of  monoys  approprletad  for  publlGit;^  and  adT»rtislng*     In 
this  ^Hmeoticm  I  am  inforsMd  tb&t  tbo  San  Francis eo  BtdJLdlng  and  Ocsof 
straction  iradea  aowioll  baa  ratpiastaa  tlM:t  an  Invastig&tion  be  ttiada 
to  deten^rte  for  vh&t  pux*poaaa  m!«mf»  alXooatad  to  tba  3an  Frenelaoo 
OoMuStvp  of  Gamsmrcm  for  pul»Xiolty  and  adTortialns,  for  this  and  othar 
yaara^  hava  boan  aa^para&ad* 

aat tlun  60  of  tha  San  l^nmcisco  ^barter    xovldaa  aa  foUovat 


»***  wj  ordliynea.  and  io  i£at  eoh  he  ahali  heave  i30»ar  aad 
It  sJsall  be  iiLa  duty  to  «iav«lao  aiqpevflalon  aM  control 
over  all  adolnlatratiim  (toj^strtaaes^ta  iii^<^  are  vaid«r  Ills 
jttrladlotl<»i}  to  appoint  tJbaa  :4Myda  of  dupm'fciuta  tmter 
hia  control  and  tba  maaSbm  of  advlaovy  and  other  boards 
provided  by  thla  eharter  or  by  c^pdlnanoe  to  be  appointed 
by  the  chief  adolniatratlve  offl<»HP|  to  pares«rlbe  ^esieral 
rulea  teoA  regulaticma  for  the  administrative  aerviee  iinder 
his  coaottrel}  to  imve  a  voice  but  no  vote  In  the  board  of 
superviaoxtt.  «ith  the  ri(^  to  report  cm  c»?  to  dlacoss 
any  saitter  before  tlie  said  board  oaooemlng  the  affairs 
of  the  desATttaents  in  liia  chaz^i  to  saake  auoh  reocoBMcda* 
tXaaoM  BJoA  propose  auoh  aeasorea  to  th»  nayer^  the  board 
of  sup«rvla(H»«  or  oooaBnitt^ss  tli^reof,  oosnconiing  the 
affaijps  of  the  city  and  county  in  hia  alm:i^e  aa  be  cAy 
dose  noeeatttfy)  to  cooaxLLnata  the  fimotioniag  of  the 
several  departsaenta  of  tlm  city  and  county  charged  alth 
po««rs  and  dutiea  relating  to  control  of  t raffle;  and  to 
^y^^^  f^  ^^^  budfotlag  and  eontool  ^  pabll^ty  agd 
advertlalng  egpenditnres  of  the  city  and  ooapty» 

The  Oblof  adgatolstrative  offlooy  taay  deslenato 
an  offloer  or  an  ea^o^^oe  in  any  departaent  under  liia  jxuv 
ladiction  to  eaDsrcisG  the  powers  and  perf<»ett  the  duties 
of  any  county  office  not  pacifically  daalgnated  by  this 
charter*" 
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Yoa  will  note  frora  tlio  fpapegolng  InagiUkgo  tl«t  tht  Chl&t  M- 
adnlstratiirv  Officer  is  rasporuilMe  to  the  lioard  of  vJupervlaors  for 
th«  a<3Blnlstr«tlon  of  all  aTfalra  of  tb»  olty  and  ooimty  that  •»• 
plaaad  in  hia  oharp*  by  the  px^Tlslons  oT  tha  ohartev*     The  mbbo 
aaatioa  givaa  to  tba  Chlaf  iU!telniata?ativa  Offioar  tiia  rig^  to  provlda 
for  tha  boageting  and  oontrol  of  publioity  atad  adrortisin^  axpandlturaa* 
'x'hsrafora^  tixe  last  nentionod  :aattor  is  an«  that  tlio  Chlaf  A<!baini«trat- 
1-vo  Offleer  simll  "He  rai^onaibla  for,  both  to  tha  Myor  azid  tJt^  Board 
of  au&aanrlsors* 

'I'harafora^  you  ara  advlaad  aa  tha  Board  of  Suparvlsora  that 
y«a  have  tha  rl^t  to  Inqiiira  ais  to  tha  aisposltlon  by  tha  Jhlaf  Ad» 
adn'  atratlTS  Off loar  of  tha  publicity  and  advartlslzig  faaaSL  and  that 
this  lAiouXd  ba  dona  by  obtalniz^  mxeSti  raporta  as  you  nay  daslre  ra«* 
gardlng  thaaa  aaspandlturaa  froiB  Mia  Ohiaf  /^aalnlstratlva  Offloar. 

This  la  ao  ziotwithataxidlxi^  tiia  pi'ovisiona  of    eotl^i  22 
of  tha  aimrter  ulaloii  iraoltJda  tha  Board  of  ^upar^sors  frora  Intarfar- 
Izig  In  a^teal^ilstratl'B^  aff&lra,  Inajasntoh  aa    ioetl<m  60  Is  a  dlreat 
llKTOTlsion  g^rao^lng  authority^  aliartaa  Saotlon  22  la  a  {^eoaral  pro- 
vision iritileh  £OTama  only  ahara  no  spaolal  provlalon  asdlsta* 

RaapaotfuUy  mdSBltt^^ 


Board  <^  dupapvlaera 


#9 
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%  Oetobar   23   1941 

SUHjiCTt   V«t«ran*a  Preference  tiader  Section  145  of 
the  Charter* 

Ccntleaent 

This  will  eeknowledge  receipt  of  your  request  for  an  opinion  a« 

followet 

"We  request  your  advioa  and  opinion  concerning  the  following  matter) 

"rrior  bo  February  1940,  section  145  of  the  cJriarter,  whitth 
provides  for  preferential  credits  to  veterans  of  the  armed 
forces*  provided  *^o  more  t- an  one  such  entrance  preference, 
or  one  sucii  prtwxotive  preference  o^ay  be  allowed  to  any  one 
person.'   Unuer  this  protrislon«  perscns  entitled  to  these 
preferences  claimed  and  reoeivea  theia  in  only  one  profcotioxial 
end  one  entrance  examination.   In  many  instances «  the  persons 
so  receiving  tiie  credits,  althoujgh  their  names  were  on  the 
list  of  ellfcibles,  were  not  high  enouj;h  on  the  list  to  be 
reached  for  persoaBent  appointniient  and  in  those  instances  the 
employee,  although  reoeivinig  the  credits,  obtained  no  beziefit 
therelroa. 

^    "In  I'ebruarj  194.^,  this  section  of  the  cliarter  was  ftsended 
9    to  read  as  follows t 

"When  an  eligible  has  secvired  a  peraanent  appointment 
Xroa  a  list  of  eligibles  derived  froat  an  entrance  exsmination 
in  which  he  h.is  been  allowed  additional  credits  of  5%   as 
herein  ^roviaed,  and  has  served  the  fxill  probationary  period 
therein  as  provided  in  this  Charter,  such  other  additional 
eredlts  of  5^  that  have  been  allowed  hisi  on  lists  of  «ligibles 
derived  from  other  entrance  exas ligations  sii&ll  be  autoaiatieally 
csncelled,  and  his  r&nk  ^n  such  other  list  or  lists  revised  to 
accord  with  his  relative,  sfcandinis  before  such  additional  credits 
were  added,  and  he  shall  not  be  allowed  such  additional  credits 
in  any  other  enti-aace  exai&inations*   If  he  has  received  a   erman- 
ent  appoiulAcnt  fro»  a  list  of  eligibles  derived  from  a  prot&o* 

ive  exaraination  in  which  he  ixaa  requested  and  been  allowed  the 
edditioiial  credits  of  3;^  as  herein  provided,  and  has  served  th« 
full  probationary  period  tnarein  as  provided  in  this  Charter, 
such  additional  credits  of  Z'%   that  have  been  allowed  hi»  on  lists 
of  eligibles  derived  from  other  pr(»aotlTe  examinations  shall  be 
autoaatioally  cancelled,  and  his  rank  on  sueh  other  list  or 
lists  revised  to  accord  with  his  relative  standing  before  such 
additional  credits  were  added,  and  he  shall  not  be  allowed  sueh 
additional  credits  in  any  other  promotive  exaiTinations. 

^     "The  purpose  of  this  sanendment  whs  to  per  it  veterens  to  receive  the 
§  benefits  ox  the  veterans*  px^ferences  on  a«  many  lists  as  necessary 


-2- 

uutll  they  had  aotaaXIy  reesiveil  a  position  i'rom   tha  list  on  vhleh 
such  /<r«r«reae«s  war*  alloired* 

"«:•«  are  aow  conduotlog  an  ejiaminfttion  In  which  certain 
•llgibies  ar«  now  elaialng  tho  benaflta  of  the  votarans'  prefer- 
encas  but  thaea  «rployees  racalvad  such  baneflta  in  prevloua 
^XAmiriatlona  bald  prior  to  tlia  as^anckuaat  of  the  aaotion  as 
r9t«vr9a   to  tkHov   and  auuaoquant  to  January  &«  19S2«  when  the 
present  charter  beciune  eifeotive.  The  question  arises  as  to 
wheth«»r  these  employees  having  already  received  the  benaflta 
of  veterans'  preferencea  and  hsvinf?  been-  appointed  from  a  liat 
of  aXiglblaa  on   which  they  received  such  preferences  are  now 
entitled  to  claim  and  reeeive  the  preferences  again,  even 
though  tlrie  px^eferencea  were  allowed  In  former  exasdnetlons  which 
were  conducted  prior  to  the  adOiJtion  of  the  ai^endinent  in  February 
1940." 

0  P  I  H  1  0  I 

As  jTou  have  *o   correctly  observed «  the  purpose  ot   the 
recent  Kiiendtent  to  the  veterans'  preference  provision  of  Section  145  of 
the  Charter  was  to  extend  to  the  veteraxui  a  right  which  they  did  not 
foi-merly  possess  |   i.e.  to  receive  tne  belief  its  of  tho  veterans  preference 
kon  aa  iaany  lists  aa  ufcceas&ry^  until  fchey  had  actually  received  a  permanent 
"appointaient  from  a  liat  of  (bllKibXea  ,ln  wliich  such  preference  "was  allowed 
and  had  aerved  the  iull  px'obation^ry  period  therain* 

Onoe  Bueh  axi  appointment  was  reoeivedf  sny  preferential 
allowance  tr«>nted  in  any  other  entrance  exat'lnatlon  was  to  be  autcHsatioally 
eancelled»   Thua  only  one  such  appoiutoient  was  to  be  allowed  esoh  veteiran^ 
and  it  would  nsake  no  diix'erenee  whether  such  appoinUient  was  received 
before  or  after  tne  ;)asaage  of  the  anenujnent, 

to\x   are,  therefore,  advised  that  onoe  a  veteran  receives 
the  benefit  of  a  veterans'  preference  In  en  entrance  exa^ilimtion,  and 
obtains  a  permanent  appointment  therefron  and  serves  the  full  probationary 
period  therein,  (whetlier  prior  or  subsequent  to  the  paBsa^:e  of  the  1940 
airendEcent  to  section  154  of  tlie  Charter)  he  is  not  entitled  to  claia  or 
receivs  any  sueh  preferenes  again  In  any  further  entrance  examination. 

Kespectfulljr  submitted, 

— nfTTHmsm 

Civil  Service  Coflnaission 
'  MSUkK 
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Oetob«r     30     1S41 

SUBJECT:      I«   Feraonal   Property   ol    Meaber  of 

trie  United  States   l^epftrtment  Exei^>t 

froa  Taxation.  • 

Dear  Slrj 

This  will  eekxiowledga  receipt  of  your  requust  for  an 
opinion  as  follonst 

*I  vould  apprKolQtc  yaur  advioo  on  the  question 
presented  by  the  Beicins  Van  and  Storat:,e  Company. 
They  »lsh  to  know  whether  or  not  the  personal 
property  of  ^,ooc.«  stored  in  warehouse  by  vtirioas 
offieials  of  the  Unltea  Sx^btee  State  DeoArtment 
is  taxable." 

£11112  5 

Section  SOI  ot   the  hevenue  and  Yaxatlon  .ijn   u^  ohe  State 
of  California,  Ueflaes  taxeblc  property  «s  follows: 

"All  property  in  this  Ututo,   not  exeoo^pt  uncer  zhm 
laws  of  the  United  St&tes  or  of  this  stnte,  is 
subject  to  taxation  andex*  this  code," 

^nd  the  exeisptioris  as  listed  in  the  next  seotlon  -  HQQ 
of  the  Revenue  and  Taxation  Code*  are  as  ilollovsi 

a.  Crowing  erops 

b.  Property  used  for  free  publio  libraries  and 

free  auseuas. 

c.  Property  used  exclusively  for  public  sotiools. 

d.  Property  belong  in£  to  the  United  ^itatee,  Uils 
state*  a  oounty  or  a  oity. 

It  will  be  observed  that  the  aaove  listed  exemptions  do  not 
include  personal  prop&rty  belonging  to  members  of  tlie  United  States  State 
Departasenty  and  nowbcre  else  hove  we  found  any  statutes  exempting  such 
personal  pro^nirty  for  taxation. 

You  are,  therefoi^*  advised  that  personal  property  of 
offieials  of  tlio  United  states  State  Depertaent*  which  they  have  stored 
in  warehouses  in  San  i  r&ncisco*  is  subject  to  taxation  by  the  Aasessor 
of  the  City  and  County  of  Sen  Vr&nolsco. 

Respectfully  submitted* 

CI1*y  ATTORNEY 
To:   Assessor 
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October  30^  194X* 

SUBJECT  I     Stop  ^IgoLBf  liaroction  of  • 

Tm$af  sivt 

Thla  ottloa  1«  in  roo^pt  of  your  reqixBst  for  an  opinion, 
aa  follovst 

*^FQr  socEw  tixa8jp  I  imvv  Imhsi  oonaoamod  oiror  thft 
doljty  in  the  wpeotl^i  of  stop  (AgOMm     Inrostiipitioa  as 
to  tlio  oontribaMag  fl&otors  doTSloiJOd  ^mt  althou^  the 
t'olioe  l«pa3E>tatnt  imde  propcdp  ro^iesta  nrxm  the  aallf- 
omia  Auta!3K>bile  Aaaooiation,  the  oummt  o<Hxtract(»r 
f<Mr  ereetizkg  the  sigEUi^  tbe  Aeeooiatimi  will  rzot  act 
'mUmtrn  the  inatalXatlon  is  first  a utliorlzed  tf^  tbm 
Boftrd  of  Supervisor  a «  pursisant  to   :>eotion  26  of  the 
TxwTflo  Code* 

"  :o  otereome  tSiis  diffioulty,  tlie  -  olice  i>e* 
lieitMint  requested  the  I^oard  of  ^^u(pervia<^8  soiae  tiaii 
mg0  te  pass  an  ordinanooj,  delegatlag  to  tim  it>Xiee 
CoBulSjdou,  t^  autOiority  to  deaigo&te  and  (a»d«r  the 
instaUotleB  of  stop  si^e.  vltliout  tl^  neeessit?  of 
geiag  b^we  ttie  Board  of  §upervi8or8  in  eaoh  instaaoe* 
ale  eutliority  baa  not  been  granted  137  tlie  Board  of 
Supespviaore* 

"Attending  a@Rin  to  ffiq^tedite  the  placing  of 
the  si^fts.  «e  oo»&aot^  tlte    -tato  AutontoMle  Asft^eiation* 
SidMeq^yteuBS^r,  lir«  (;.    :.  nandford,  its  general  attorney, 
ealljed  i^poa  ae  and  explaix^sd  the  legel  objections  to 
plaetne  eigwi  wlthoiit  tiio    Ji^oer  appro^ral  of  tias  i3oai«d 
ef  9Q|pervisore« 

"Xlie  reasoaia  eiiieh  m  gav^e  ae  are  stated  in 
tbe  atta«gied  lett«ar  written  by  ?^«  sandford  to  chief 
I>ullea« 

"Hr*  Sandford  belie^ree  that  if  a  resolution 
itt  tbe  f  olleeing  lan^iage  is  passed  by  tb»  i3oard  of 
St^ervisors,  the  entire  laatter  eovild  be  clarified  t 

"'Svery  hi^Jsmy  vithln  the  boundaries  of  ths 
City  and  Couninr  of  San  Francisco  is  l«reby  deaigjoated 
as  a  through  hi^^laMi.y  and.  aibjeot  to  Beotion  436  of 
the  Vehicle  Ck>de,  the  Poiioe  CoBB»i3si^&  laay  erect  atop 
signs  at  any  entrance  to  said  hii^ptamys** 


"Xf  70U  ft6r««  ifi^  Mr*  3andford*fl  eoneluidorut. 
will  you  ploftso  prepare  a  resolution  tlmt  wn  tmy  mibalt 
to  the  I'oliea  Jooaiasioa  for  prestrntatioaa  to  the  ivoard 


ew  last  tliTM  ^mim&msim  In  Mr*  Sendford's  letter  of  Mareh 
18,  1941,  to  Giiief  :niarl««  rf.  Dullaft,  and  inferred  to  In  your  letter 
above,  are  as  follonss 

*Zt  will  be  noted  tlmt  the  hi^tiMty  or  Inter- 
eeetlon  »tiet  b*  eien^sted  with  a  stop  al^  'aa  pro* 
vlded  in  this  eede«*     pursuaiA  to  aeetion  4^  of  tbe 
Velilele  Oode,  looal  autittorltiee  are  glvm  the  rlGht 
to  designate  a  tltt*ou|^  bl^xsay  by  ordinanee  or  reso- 
lution, and  that  is  t::i#  only  loothod  provided  in  tbe 
\eliicle    >ode  or  the  Jity  '^raffio  Code  fetr  se  disifinat«» 
ing 


"seetion  455  (b)  of  tho  Vehicle  Code  requires 
loesl  autOiorities  in  tbeir  respeetive  juxlsdiotissis  to 
plaee  and  xHdntain  such  stop  sigos  as  zaay  be  i^ces^nry 
to  indioate  and  earr?  out  the  provisicais  of  this  code 
or  loeal  traffie  ordinaneas* 

"It  is  sgr  oox£Olxisi(m  tlmt  unless  the  Board 
ttf  %!^}«nrisers  either  by  ordiaanoe  or  resolution 
deaigoat^  a  particular  str^  or  interseetion  as  a 
th93t2^  hi|^b»a7,  as  provided  for  in  the  V^iicXe  code 
sad  the  City  Traffio  oods.  a  laotorist  igooriztg  the 
stop  si^  «hi^  vaa  pXaoeo.  by  tlie    olioe  Oooraissictti, 
without  first  obtslnins  waeix  designation  in  the 
iBsnner  required  as  abeve  stated,  eould  not  be  cliarged 
with  violation  of  Seotion  S77  of  the  Vehiele  code." 

Following  this  cottcliision.  iir.  Sandford  susgo»*»  ^i^**  ti» 
saaM  mie^t  baarodLded  by  following  the  prooedure  outlined  in  the  above 
reqaest*    Howevetr,  X  do  not  fe^  that  tlie  stasSM'ted  aethod  is  the 
ptvoper  legislative  oourse  to  follow  in  this  oase,  for  assuMing,  for 
the  aunent,  that  this  pow«p  to  dssi^xate  throu{^  Iii|^»ays  saay  not 
be  delegated  by  the  l3oard  of  3up«pvisar»  to  ttoa  I'olioe  C«aaissioa, 
than  the  seeond  step  i^iieh  is  reqaired  to  stake  the  interseotiMi  a 
"stop"  interseetion,  that  is  tisa  ereetion  of  a  sign  as  provided  in 
the  Vehicle  Oode  of  tl:«    tate  of  cialif  <»fiia,  xAy  not  be  so  delegated* 
Also  such  a  resolution  isl^ht  be  attacked  on  th»  ground  that  the  City 
and  Oounfey  of  San  l?ranoiseo  ms  attsmv}tiD{s  ^  <^o  Indiroctly  that 


wiJle^  it  wafl  forbl^OtBo.  to  do  directly* 

liowever,  it  la  xagr  cminioay  sjnd  at  tbo  tliw  of  th»  ftdoptloa 
of  tli«  praswit  traffic  oode  tbd  -'3oard  of  3up«rvl80X»8  «&•  vo  ftdrLsed, 

timt  said  BoMN&y  by  proyjQV  resolution^  zaay  dolO(^td  the  power  to 
designate  hlg^nraiye  ae  tijro  i£^  ia.^^xB&ye  and  to  erect  stop  si@a8  to 
th»  rolioe  aaisai8sio&«     Section  4S9  of  tbe  Veliiele  Cod»  et&tee  a« 
follows t 

"Powere  of  lo«U.  Aut^ritiea*    The  proylaions 


of  this  divlsioa  aball  ^t  ijre^Nmt  local  authorltloa 
witMn  the  reasona3?le  esEerclM  of  tlno  poliee  poiror 
fron  adoptiJQg  rules  and  regulations  by  ordinance  or 
resolutloa  tm.  tbe  flellewing  aatterst 

m  m  m  ^  it  it  -ic  vr  ii  i» 

"(gl     Deei^Ba^ag  msf  bi^tamy  as  a  tisfa^sifik 
hirfawy  and  veqiiilrlng  that  all  v^iioles  stop  before 
eoMvlsse  or  oaKwi^USig  the  saae  or  deel^oating  any  Ixi^ 
.  tersectloa  as  a  stop  intM»niectl<m  and  requiring  all 
vehicles  to  step  at  one  caf  mere  eatnaxMss  to  mtib,  in^ 
tersectic^*" 

Z  fed  that  the  c^beve  language  is  brood  fouroiS^  to  peziait 
tlM  8<MLrd  of  3itpervls<»ps,  by  prop«r  resoltstioa.  to  delegate  tbe  power 
te  tbe  Police  Ceooi salon  to  d^;4aialae  tbe  oonditlooa  unoer  whicdoi 
mxtSi  an  ordinazioe  would  ^pmm^f^  that  la  -  whiitb  hl^ssays  sbould  be 
^Mismited  as  "titfoui^  hii^teHays"  and  at  tbi  in^sreeetitm  of  iriilch 
st<^  siipu  should  be  ercMteA* 


4  cai#  App*  (§d)  $31. 
mama  v.  mois  v&s  &  sfcmAOs  co«. 

»  Cal*  Jpp*  (2d}  674. 


1!l3iMrafiBaw«  ^Mi  are  advised  UmA  t£  tbe  i^berve  laeiifcloaMd  power 
is  to  be  plaoed  in  the  hands  of  tbe  Police  OooaaissiQay  it  should  be 
done  by  an  ordinatwe  dd^a^tiiia  <ra^  power  to  said  Censlsslon* 

Hespeotfully  sidbmittedy 


OJSH  taSOBOBBt 
Chief  AdBdniatoatiw  Officer 


^a 
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KoTeidt^r  3«   194X. 


SUBJECTS     PuroitfiB©  of  Ha in  Coats  for 

ijttjra  Collectors  on  >4iunlcipal 
Railway, 


immr  Sirai 

I  have  your  requoot  ti.&t   I  advise  you  as  to  tiie 
right  of  the  iiurxlcipal  Railway  to  provide  rain  eoats  for  extra 
collectors  who   collect  faros  in  the  down  town  dletriete,   and 
where  the  care  are  started  at  the  Kerry  iiuildlriii  and  at  the 
Brid^je  Teral/ial.        I  undez'stand  tii&t  these  eaployeoe  are  only 
assigned  teraporarlly  to  thlo  particular  work,   rnu  tliSt  the 
rain  coats  are  x^ot  a  part  of  tiiC  regular  oquipneiit  or  uniform 
of  those  particular  exaplo:;ee8,   and  tiiat  said  rain  coats  will 
remain  Uid  property  of  tlxe  City. 

OPINION 

In  starch  of  1929 «  I  t^A   occasion  to  answer  a  siroilar 
inquiry  aade  by  the  then  iMrciiaser  of  Supplies  relative  to  th*e 
right  of  the  Police  Depart^-iont  to  purchase  wliite  rubber  coats 
for  mtt^eva   of  t-  e  Traffic  Bureau  arid,  followin^j  the  opinion 
of  Hoi  orable  i?ercy  V.  Lont;,  rendered  An  Au^ruat  31,  1916,  I  held 
tbat  t^iese  rain  ooats  were  a  part  of  the  imlform  of  tlte  officer 
and  thez*efore  eould  not  be  furnished  by  the  City. 

In  the  instant  case,  the  rain  coats  to  be  allot tod  to 
these  extra  collectors  ax^  not  allotted  permanently  to  any  par- 
ticular individual  but  the  colloctor  is  ptinaitted  to  wear  the 
coat  during  rainy  weatiisr  wi*en  ho  nay  be  aaBii,ned  to  collect ing 
fares  dixrlng  rush  hours,   Tiiere  is  no  penaanency  in  this  eiaploy- 
aent.   A  platform  :aan  nay  be  assigned  to  it  today  and  not 
assigned  to  it  a£;ain  for  several  weeks.   Under  these  conditions 
it  would  be  extaresely  xmfair  to  aake  these  platform  uen  provide 
tl.eiaselvos  with  rain  ooats  which  would  not  be  a  part  of  their 
reoular  equipasent  and  :ai^it  be  used  only  at  odd  tisxes* 

You  are  therefore  advised  tl^at  under  these  conditiot^s 
tiiO  furnishing  of  rain  coato  by  the  l^unicipal  Railway  for  these 
extra  collt^ctors  is  pro;.er,  and  the  cost  tl^reof  is  a  legal 
ohars*  against  the  funds  cf  the  Bailway, 

To  the  -  Very  truly  youra. 

Purchaser  of  Supplies, 
Co..  troll  er. 


Mr.    E.     0.     Cahill,  ^-rUW    >m.,  .•>r.-~.y 

Mtoager  of  utilities,  CITY  ATVv.innr 
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BoTMbor  10,   1941. 


SUBJECT!      In  U»,  ASP^^anaxt  between  Public 

Helief  Ad-Tlr.lBtrator  for  c&re  of 
Wxno^lojthlm  Indigents* 


Dear  Sires 

2  iiftve  yoxar  letter  2*e&aing  &a  follows  I 

"Tour  opinion  is  requested  as  to  tl:ve  power 
of  tiie  lioard  of  Supervisors   to  rapeel   or  sjsimd 
Resolution  Ko.2091   (:;e-  ies   of  1939)  entitled 
*Autiioriain^  the  ir-ablic   .Velffare  Cosmissioii  of  the 
City  Axitd  county  oi    L&n  rranc:.sco  to  enter  into  en 
agreement  with  the  btsto  Hellef  Aduinlstrcttion 
for  tim  cere  of  eertt^ixi  unemploy&l>le  indii^ent 
single  laen  receiving  aid  tiirout:;h  the  city  e^nd 
County  of  San  ^r&rieisco",   and  what  will  1>e  tiie 
effect  of  auch  repeal  or  aaendaent," 

0  F   I  H   I  0  8 


Resolution  Ho*  2091  aentiorted  in  70ur  letter 
authorises  and  directs  tl'^e   Public  n'elf&ro  sion  to  enter 

into  an  ajpree^aent  with  tiie  Otato  ilelief  A  w  rat  or  for  the 

care  of  une:aployable  indii^er^   eix\t;le  n»n  at   t£iO  csmp  oaintelnod 
by  the  I'tate   relief  Adxtiinistrator  at  i>harp»s  Park  li  Seti  -^^teo 
County. 

Your  Board  Imd  a  perfect  rl.^ht  to  adopt  the  af oz^said 
resolution  and  wlien  the  a^ree^aent  was  entered  into  between  the 
Public   .velfnre  Ooaaisslon  £>nd  ti.e  atste  iiellof  ^TcL.iiuJ.Qtrator« 
under  authority  of  the  resolution,  this  a£^reei-idnt  beoaiae  a 
blndlnii  oblijjiition  on  tiie  part  oT   tiie  City,        Ti.e   repeal  of  the 
resolution  vould  not  set  aside  the  a^;reer»ent  for  wtien  third 
parties  contract  with  t.ie'  City  under  tr.©  authority  of  a  resso- 
lution,   tiiO   ijoard,   by  repo&lln£;  tiie  resolution,    c&nnot   sot 
aside  the  a^'reeneat  witliout  the  consent   of  ti^e  oti.or  j:«irty  to 
the   co::ti*act.        If  such  action  were  permitted,   any  a^jreeisent, 
no    matter  what  s abject  it  mi£;iit  oorer,   could  be  set  aside  at 
the   pie i sure   of    the   hoord. 


You  are  tlieref  ore  Kdvised  that  th«  ropoal  of 
K«8oratlon  Ko,  2091  will  iiavo  no  offeot  on  the  &^««n«nt 
entered  Into  botweon  th«  Fuollc  a^ltur^  Coiaidsaion  and  tiia 
titttt©  ftellef  Aciminiatrator  imd^r  authority  of  said  resolu- 
tion. 

I  iiave  before  me  a  copy  of  th%  agree^ient  above 
mmtlonod  and  I  direct  your  attention  to  the  following  provi- 
sions eo.it dined  tijoreint 

"rr  JS  PUitTHEH  AaKTKP  tr^at  eltijer  the  Ad«>lnis«- 
t  rat  ion  or  tiie  City  as  id  Coxmty  ii»s  tiio  ri|.;lit  to  cajicel 
tiils  ajjreeaent  In  its  entity,   or  any  part  thereof, 
upon  tiiirty  <30)  days  vvitten  notice  to  the  otner  party 
to  this  ag3*eeeient**' 

Yoti  are  therefore  atvised  tiiat,  while   ttie  repeal 
of  Hesolution  ^«o«  2091  would  not  of  itself  cancel  the  a^ree- 
BMnt,  the  ri&tit  reraaina  with  tlaB  iioard  of  hupervlsors  to 
direct  tlie  Public  i^elfare  Coii-iission,  by  pro  .er  resolution, 
to cancel  t>«  agreement  if  the  Board  desires  to  have  it 
cancelled.        However,  as  Rxibdivlalon  5  of  Section  61«1  of 
the  CJiarter  w*iioii  provides  for  the  establlsiasMat  sud  regula- 
tion of  tne  Public  Welfiire   Gomalssion,  makes  ti:e  Public 
iSelfare  Coi^iission  the  policy-determining  end  supervisory 
body  asfar  as  relief  is  concerned,    i  believe  the  proper 
course  to  pursue  would  be  to  hear  frou  the  representatives 
of  the  welfare  CotaEoission  before  taking  any  action  toward 
cancelling  tne  Agreement • 


VexT^  truly  yours |» 


To  the  - 

Board  of  Supervisors 

Copy  to  - 

Public  welfare  ConBaission 


n 
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KoT«Q>«r  19y  1&4I. 


SUDJI'.CT»  Ijx  Re,  Compensation  of  T.  J»  pwyer. 
Painter,  fcren»ferr«d  to  «\d>ordi?:ate 
position  imd«r  authority  of  Section 
166  of  th«  Clmptar, 


Dear  Sirs 

I  laiTO  your  letter  of  Hov«5ib«tr  17tii  readin,^  as  follows  i 

"?;©  are  in  receipt  of  Hequlsition  No,  ?-  ?  the 

Sctiool  r«part:ient   request ing  tl^e  tempox**!^  B.p,  at  of 

1   J  78  Stockwan  at  |;175«00  per  aooth,        a^Ib  requisition 
is  to  cover  the  enplos^aont  of  T.   J,  D»yer,  wJio  Jxas  been 
e.-iployed  aa  a  pernament  painter  at  f  10,00  per  day  in  that 
depart  ciont  but  wLo  is  now  to  be  as  alined  as  a  tosiporary 
etcckrrten  at  £^176. 00  per  rionth  under  tiie  prcvlsionB  of 
Section  156  of  ti/e  Glxarter,  wiiieh  action,  according  to  nota- 
tion  on  the  requicltion,  was  approved  by  the  Civil  Service 
Cora'alasion  aa   per  its   'minutes  of  Awiust  27,   1941, 

**Seotlon  156  of  t'nm  Ciiarter  readjs  as  follows  t 

"*1n^ien  a  civil  service  employee  otlier  timn  a  sMMber 
of  the  police  aiid  fire  department,  who  ha»  served 
not  less  than  three  years   in  his  position  hae  beo«ae 
incapable  through  af-e,   accident  or  otiier  disability 
of  perforriin^j  the  duties   of  Ma   poaitioii,   the  civil 
service  ciKoaiseion  .nay,  Y»ith  the  coi.sent  of  the  appoint- 
ing officer,  transfer  htra  to  a  position  within  Jiis 
oapaolties,  whether  or  not  within  the  class  for  wlJLch 
be  qualified  for  appolrTtrientj     bwt  such  posit  ion  shall 
be  one  hfiviiifj  a  lesser  co' pensatior.  than  the  one  froja 
which  he  imy  be  transferred,  and  hia  c  i-.-ptnia^tlon  sliall 
not  th>ereafter  be  Increased.* 

"Section  2,  paracra;?h  2,   of  the  1941-42  Salary  ordinance, 
reads  in   mrt  as  follows » 

*'In  filling  vacancies  in  posltln;  s  liorein  enusteratad 
or  in  appoint i?'.g  employees  to  jr^  or  seasorial 

positions  as  provided  In  r>ectr...  „     .  reof ,  which  are 
subject  to  the  provieiyns  of  Section  151  of  the  *-^hartor, 
the  parson  appointed  to  such  vacancy  or  teaporary  or 
seasonal  position  si^all  be  paid  a  w«{^  or  salary  hot  to 
exceed  the  entrance  salary  or  wage  fixed  for  such  posl- 
tion  in  tie;  proposed  schedule   oi   cori.ensations   Issued 
by  the   Civil  i^ervice  Corx.iiaaion  xiruler  date  of  April  9, 
1930 ♦ 
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"Thi   »al*ry  rerif;*  tor  a  J  78  Stocksjan   ie  f  150-175  per 
aontsh. 

"/our  opinion  le  requested  wh«ti>er  *tr«  &wy«r,  uiider  the 
px>OYl8ione   or  above  quoted  aeetlonSy  latiy  be  fippoiiited  at  a 
eajary  exceedine  ti-o  entmnce  x*ete  fixed  for  a  J  78  f'tocksan," 

0  P  I  K  I  0  H 

Section  Ibd  of  the  OlmrtePi,  quoted  In  your  letter,   le  part 
of  a  sclxei^  pxH>Tided  for  in  the  Gi.&rt^r  to  take  e&z«  of  essplo^ees 
who,   tiiTcni^i  »£©»  accident  or  oti.er  dlaabillty  laave  becosie  unable  to 
perfonat  the  d>u.tie»  of  their  position  but  are  still  able  to  render 
ease  eervice  to  the  City  f^nd  therefore  a:ee  not,   in  all  esses,   subject 
to  rotireiaent.        It  is  veri*  eiailar  to  a  r©tire;vi«rit  or  ;>on8i>R  pro- 
viaioa  in  a  ciiarter  for  it  .-aakes  provision  to  care  for  «n  esaplo^ee 
wlio  haa  rendered  eerviee  to  t  Ite  City  ajid,  by  reason  of  advanolii^s 
yetire  or  otiier  dlaability,   le  not  able  to  oontlniie  In  Ills  oriclual 
position*       ^ierefore,   thie  section  ehould  receive  the  easie  conetiruc- 
tion  as  a  pension  provicion* 

In  trie  oaee  of  o«PM  t.   a^OK;^_  176  Cai,  6&9,   t^^  Suprea* 
Court  of  tiile  &tate  eaidt 

"It  ie  a  flrjaiy  eatablisued  prirxciple  of  Judicial 
eozistruction  that  pension  statutes  servini^  a  beneficial 
purpose  are  to  be  liberally  conetrued."        (Citing:  ^falton  v» 
Uotton,   60  U«ii»   565  )• 

I  a»  of  tiie  opinion  ti:tat  Seetioti  2,  parat^jniph  S,  of  the 
lW41-li:4JtJ  is&lax^  ordinance  would  not  apply  in  tlie  Instant  case  for 
t];e  reauon  truit  tills  provision  in  tue  ordinance  is  based  upon  the 
standardisation  of  salaries  reco:nmended  by  tae  Civil  Service  Cosaako 
ission.        i^hen  t>je  Cop^.lBsion  .-^asde  tials  reco75teaendatlon  it  Ijid  in 
nilnd  triat  a  pei  r  a  new  position  at  a  certain  salary 

wiiioh  trould  be  .eased  until  tae  ^^Lxiiaua  salary  pro- 

vided by  tiie  Oostrasiiion  -a^s  reacLed. 

SuCii  a  plan  could  not  apply  in  tiio  instvit  ease  for 
eetion  156  of  ti.e  o^harter  specifically  states  timt  a  person  js&j 
be  transferred  to  a  position  wltiiin  his  capacities  but  f.avln, ;  a 
lesser  cot^^ipensation  than  the  ot:^  frora  wi\icb  he  «»as  transferred 
aiai  Ills  coapengat ion  shall  not  j;hereafter  be  iuereaaed,       T  erofore, 
if  a  person  so  transferred  virider  Section  l66  was  to  receive  only  tiio 
entrance  salary  tJt   t^ould  i^ave  to  continue  to  receive  tiiat  pay  aa 
Ions  <^s  ^>*  occupied  tlie  new  position* 
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5*}xor«for©,  wa«n  w«  tcike   Into  cofjsid«r«tlon  th«  ftict  tr-at 
fill  statutes  of  tLls  kind  tsust  be  liberally  Citstrued  in  or^^r  to 
c«rr7  out   the  p\iri>os«s  for  which  thoy  were  enacted*   eaid  in  co}\sldera< 
tion  o£  tlve  furtl^r  fact  that  if  a  person  accepted  the  position  at 
t.ie  entrance  salary  hia  pay  could  not  be  broo^jht  up  to  tiiO  hit;i)6r 
salary  provided  for  in  the  aciiedule  of  co  penBatioiia   of  April  9, 
1\J30,    I  aa  of  the  opinion  totit  a  person  traixsferred  pursuant  to  the 
provisions  of  Section  156  of  ti^e   Caarter  suiy  be  paid  at  the  hi£;hest 
eosxpensation  provided  for  by  the  Civil  fr.ervico  Coruilasion  as  lonf:  as 
ha  &:>ntinues  to  occupy  ti^e  new  poaitlori  but  tiuit  IiIb  aAlax^  etumot 
be  raised  beyond  the  auuclsum  provided  for  at  tbs  tisie  he  a  eoeit  ed 
the  position. 

You  are  ao  advised. 

Very  truly  your a , 


dmt  ^^i^^ci^. 


To  - 

The  Controller 

e«e«  to  - 

Civil  Service  Coaiiission 
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Kovmebax'  21,   1U41. 


SUBJS.CTt      m  Ke,   Kadxiction,   during  fiscfil 

year,   of  ^laounts  oliar^od  M\miclpal 
IBaplojnmn  for  l<mint«]mnee. 


I  aa  In  z^ceipt  or  the  following-   letter  from 
Supervisor  lieSowant 

"As  you  know,   durin^^  the  flseal  year  1*^3^-1  Q40 
the  charges  for  n&interi«nce  furnlotied  and  ecceytod 
by  ea^loyoes  of  tii©   City  an<2  County  subject  to 
Section  151  of  tUe  Cr&rter  were  lees  for  those 
employees  rocetvint:  C-30#  per  nojith  or  less,   than  for 
tbose  reeelvlng  aore  tiian  |80.   per  Month.       liince  that 
tine,  a  eiiarter  aioendnent  has  fixed  the  minlMam  salary 
of  employees  subject  to  Civil  Service  provisions  c  t 
the  Chaa*ter  at  $106  por  month,   with  the  restat  tl^at 
those  forjaerly  reoeivin^  less  tiian  ^00  per  laonth  &nd 
now  receivine  $106  per  raonth  azHi  subject  to  iii^jher 
cliarcos   for  raairstenanc©  fxu^iBiidd  end  accepted.        In 
effect,  the   increftre  in  s«ilary  has  been  nullified  by 
the   inojronee   in  r.iiilntenance   ci'iarces. 

"If  it  is  possible  to  do  so,    X  S3n  desirous  of 
havine  the  Board  enact  lecisl&tion  which  will  redvice 
the  laaititonance  ciuirges  to  euch  employees  wh  >8e 
salary  rtii^,e  is  flOd  to  |115  per  monthj   to  correspond 
with  the   c^iarjjes  forwerly  paid  by  ti^ose  eaplo  oos 
recoivlrtfi;  f ao  per  nonth  or  less,  wiiich  acticm  would 
result  in  said  etaployoes  receiving  a  £;reater  amount 
of  cash  for  tlieir  services. 

"Your  opinion  is  respectfully  requested  as  to 
whether  or  not  tlie  hoard  laay  at  tlxla  tiiae  enact  an 
aisexuSnent  to  the  Annual  Salary  Ordinance  and  a 
•yj^enontal  appropriation  ordinsnca  which  will  reduce 
the  aaiiitenanco  cJiarfjcs  to  employees  whose  salary  ran^e 
la  ^06  to  $115  par  nonth,    said  reduction  to  t^.ke 
effect  during  tl>e  present  fiscal  year.** 


"^E* 


Tli^  Atmxkal  Salary  ordlnanc*  for  th«  eurrent  year  seta 
jTorth  oartaln  dmrgaa  for  t«eala  and  maintananca  to  ba  c^:ar^ed 
city  aaployeaa  where  tiioea  faotlltias  are  rtimlslied  by  the  city, 
Tha  Urdlnanea  provides  a  oharga  oft 

£10.00  p«r  :aontii  for  1  steal  a  day; 
SlG.50  per  riontli  for  2  ueala  a  d^| 
f22.50  per  esontu  for  3  sMials  a  day. 

Tiie  urdlnanca  alao  spaciriea  t>.a  Rx.ount  to  be  char-.;aA 
for  rooa  i^nt  and  board,  roan  and  lavuidry. 

Section  71  of  the  C^iarter  {O'ovldea  aa  follows! 

"All  iricrefceee  In  aalarloe  or  wages  of  officers 
and  esiplojeea  shall  be  deterralued  at  tl^a  tii^e  of  t^e 
preparation  of  tr^  aimiial  budf-et  estimatea  end  the  adop- 
tion of  the  annual  budget  end  appropriation  ordinaiicea, 
and  no  siioh  incx^aae  aiiall  be  effective  prior  to  the 
fiscal  year  for  which  tlie  bud|!;et  la  adopted.  ** 

I  wn  of  tiie  opinion,   however,  that  this  px»ovi&ion  of 
tne  Charter  does  not  prevent  a  reduction  in  ti.e  a-ioimta  ciiarced 
for  iMilntenance  of  municipal  employees  when  auch  ):nairiten&nee  is 
sxtpplled  by  the  city  for  ti.e  reason  that  the  aalsrlos  of  ail 
theae  eiaployeea  are  apecifled  in  ti^e  annual  bud^^et  eatlrviate  and 
in  the  Annual  i:.alarj    ordinance,       Tba  arnounts  so  specified  is 
a  part  of  tij»  co:;pe.'iaation  each  employee  la  reeelviug  ejrd    this 
fact  tl^at  tl.e  eroployee  is  coimpelled  to  pay  to  tLo  city  a  certain 
naoxmt  for  his  iJiairaexiance  la  a  i^iatter  entirely  aeoarate  fron 
his  compensation  aa  flxod  in  the  bud{^<it  eatlaate  aud  in  tliS 
Salary  ordinance. 

In  many  insteaoos  to   t^atter  of  receivini;  rjalntenance 
tram  the  city  la  optlor.al  i^nd  IX'  for  several  aontiia  duriii.:j  tx^ 
year  an  eaiployee  would  avail  iiisiself  of  the  privilege  of  receiv- 
ing a  aEiai:ite2ianoe  and  then  dlacoritinue  this  practice,   he  woiild 
be  entitled  to  receive  the  full  coi:apeuaatlon  provided  for  in 
tlie  Salajn'   wirdlaaace.       Therefore,    1  am  of  the  opinion  tiiat  the 
redvictlon  in  tlie  a^ioimts  ci>arged  for  inaintenance  aa  specified 
in  the  Salary  ^>rdinance  a^nd  t:^J9  application  of  tl^eae  redact ioiis 
to  those  employees  w.oee  aalarloe  ooxfie  within  the  lower  brackets 
is  legal  and  does  not  constitute  an  Incz^ase  of  oooi^anaation  aa 
prohibited  in  Section  71  of  tiie  Ciiarter. 

iiowevar,    L  call  yoiir  attention  to  the  fact  that   In 
ioany  eaaea  Uxm  aiaounta  provided  in  tl^e  Urdin&xice  to  be  ci;ar^ed 
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f OP  n»lntonanc«  tiavo  been  t  aken  Into  coiislder&tlon  in  fixing 
the  approprlatlorva  to  the  d«pcrt=3eut»  fixrnifiliing  raai; jt«iifc.nce 
arid  were  appropriated  tu  tiio  depart.sents  in  order  to  provide 
Buck  s'jalntenaace •  TLerafoire,  any  redaction  in  ti^e  asto\int 
provided  for  laRintonance  cMiy  aeeeasitate  a  transfer  of  furuie 
froae  contraotxi&l  oblii^atione  ;f  turn  depcirt  i:iont  to  lt«  ealary 
fund. 


Very  truly  yours. 


To  tlie  - 

Finance  Cosonittee, 

board  of  iiupeinrisore 

CO.   to 

Civil  Service  CoissMlsolon, 


#i 
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l0V«ift)«r  84,  1941* 


&«wp  3in 


':^hl8  will  aokno^ledi^  jH>o«lpt  of  yoxjr  requoat  for  an  opinion 
04  to  whether  a  non-profit  sebool  of  nursing  orc^ullx^^  unter  tho  xsro- 
visions  of  aeotlon  649  of  th»  oivll  O^o,  and  o<»iipl;7lng  with  the  ra* 
qulreoants  of     octlon  203.  of  tl^o  Hoiranud  and  ^jMoeatlon  Coda,  la  ax^ 
titled  to  i^iold  Its  proparty  aaae^t  Uposa  taxation  undar  tha  provlaions 
of  Artiola  XIIX.  saotlon  la  of  tha  Oonatltutlon  of  tlia  >^tata  of 
Califo3?nia^  as  tharaln  spaeifldd* 

Astlola  XXII,    ^aotlcm  lA  of  tba  Constitution  of  tha  r^tata  of 
(^saifomia,  provldaa  as  foUovst 

Cellagaa  wB^pt  froa  ^UBatlon,    Any  adaoatlonal 


Institution  of  coliagiata  afeu&^,  wltbin  the  stata  of 
California,  not  conduotad  for  profit,  aliall  hold  aacempt 
frcm  taxation  its  btiildinga  and  aqrolpnant,  its  groimda 
within  whioh  its  building  are  looatad,  not  axaaadl&g 
ona  faundrad  aovaa  In  area,  its  securitlea  and  ineona 
uaad  ttcclualTaly  for  the  i^urposes  of  adueatlon*     (Raw 
saatlon  ado^tad  Kavosd^ar  3«  X914.}'* 

saotion  205  of  tha  nmymwm  mal  Taxation  Coda  i^ovldas  a« 
follevat 

"OigULafla  WBeBagtiont     aduoatlcgMg  Instltutlcax 
dafinadt    ^feg>»proiit  institutions*     I'iria  eellap;a  ax- 
a^yECari  is  as  spedfla^  in  seotlon  la  of  Artlcla  XIII 
of  tha  Gonstltuticn* 

"jin  educ:rl,luiittl  Institution  of  oollogiata 
£;rada  is  an  institution  ino  rpoz^tad  aa  a  eollaea  or 
saeadnary  of  learning  under  tlia  laws  of  this  Stata, 
ritiidti  raqi2lres  for  regular  actetisslon  tha  ooraplatlem 
of  a  four  year  hi^  school  eoorsa  or  its  aqoltEalMst, 
and  eonfars  upon  its  c^raduatas  at  least  osia  acadoole 
or  professional  derprao,  based  osa.  a  eovir^  of  at  loaat 
iZsuy  yaara  In  liberal  arts  and  salaoeas,  or  on  a  ooorso 
of  at  least  three  years  In  profaaslonal  studies,  8u<^ 
as  law.  theology,  aduaatlon,  laadlelna,  dentistry,  en- 
glnearing,  voterinary  mediolna,  pbartiiaey,  arohitectitra, 
fine  arte,  oaoBnarca,  or  jourzmlli 


i«  not  cc»duot«d  for  profit  ^mi  It  la  oonAuetdd  exelu- 
aivoXy  ttxp  8ei«Qtlfi9  or  ediu^ttlooAl  pxappo9Wt  BxnOi  n& 
pai-t  or  It  a  net  incorjo  inures  to  the  ben«£it  of  any 
private  pMNion*   (ii£aa«t«d  X939)" 


S#«tieBi  6#9  otf  t^  ciiril  Oo4te  pTo^A«8  in  pai:^  as  fiollowst 


eolla^  €»?  SMslxwry  of  Itumlns  mm  provldod  in  tM« 
part  *  ♦  «•" 

Arti«iit  XlIXy  aaotion  la,  ^nsnt*  eortain  •a»^>tloaa  tr&m 
taxfttion  to 

"^iny  d(:bioatio!ial  inatitution  of  ^>llogiata 
amOm,  within  tho  Stata  of  Oallfomia,  not  oondootad 
fo»  profit," 

Saetlon  203  of  tlio  Eavwsia  and  OSaxation  Code  daflnoa  lAmt 
eaoatittxtaa  an  adaoational  ixxatltB^lcn  of  oellaglAta  geadia*    'Sb^ 
first  praraqulaltaa  thar^n  sot  fortid  Is  that  it  aput  ba  aa 

''institution  incoz^oratod  as  a  oollo^  or 
oanixsary  of  Xsaming  uaAar  t^m  lavs  of  tha  s«ata*" 

Thus  a  collage 9  school  or  sasiinary  of  loamlng  incorporate 
under  tha  pi^ovialona  of  Section  649,  Ci-vll  Code,  is  one  '^incorporated 
aa  a  colld^  or  seminary  of  learning  xmder  the  laws  of  this  state^j 
and  if  it  be  a  noa-profit  inatitution  aa  veil,  aa  timt  tesa  la  de- 
fined in  Seetioa  2QSi  ef  the  Heveoxue  mA  ^JMomtion  Codo.  tlsaa  it  has 
fulfilled  tbe  first  eas^atial  reqtiir«raent  of  an  institution  fti#<*<*!g 
the  tax  «9efesx?ti<cm  iMmeflta  of  Article  XIII,  section  la  of  tlie  Resi- 
st itutiofi  of  ^m  Citmtm  of  (California* 

1!he  iiext  reifuireaftit  is  that  tha  edueational  institutiai 
he  one  giving  a  eourae  in  sutfh  s^a^ofessional  studies  aa  are  referred 
to  in  ::^eetioa  203  of  %hm  Revenue  ax^  Saaaitlon  codei  we  are  of  tha 
opini(»}.  that  a  eotirse  of  stud^  on  "mundng^  is  aueh  a  course  In 
"professicmal  studies'*  aa  is  Ciierein  referred  to* 

The  neoct  j^parequisite  is  that  any  such  educational  insti- 
tutlcn  as  above  referred  to,  require  for  regular  adBiission  the  oosn- 
pleticn  of  a  foor  :?ear  high  sdhool  ooiirse  or  its  equivalsnt* 

And  the  last  requiroBiKit  is  tti&t  tlie  ixiatitution  confer 
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"at  lea«t  ana  iMiadcssle  or  proressioincQ.  dd^E^ee, 
|>asad  «  ^^  «  on  ft  ooura*  of  at  least  thVM 
yaava  in  profosaloiml  sttidlds  «  ^^  «•" 

Iiuio£)u*  as  zxui^iiig  is  ooao€»ni9d«  tlie  oov:drad  of  8  tufty  smat  be 
S'Ach  fts  o<3sajplle3  «lth  th«  roqiiircm^nts  referred  to  in  01^pt«a*  6  of 
tl::0  Bueiiieftfl  and  x'rofessional  s^odo^  oatitlod  "Buz^ing'^* 

"ihlXo  ')ooticai  303  of  tJba  n«wemv9  and  ^a^cation  Oodo  usoa  tba 
lanfflwge  "colloge  or  s^sluaz?  of  loarzxing"^  timt  does  not  laeon  that 
the  edueftticffiol  institution  vamt  neoeeaax^ly  call  itaielf ,  for  oseaciple^ 
a  "collogo"  or  "s^iiiiiary"  of  namXnQ  to  bo  eaititlod  to  the  b«tiefita 
of  tlmt  soeticm;  it  riay  coll  itself  a  '"aoiK>ol"  of  imraiaG  if  it  eo 
desires »  provided  it  satisfies  all  of  tHe  aforeraeastioned  pren^suiaitee 
with  referenee  to  a  e<^le^  (sc  mmSuasary  of  learsii^ig. 

Asad  a^^ln*  r>eotion  2G@  of  tbe  Heiresaue  msA  'SuxeiHoa.  Code  says 
the  ixxatituti<m  m?^t  oorjTer  upoa  its  nx*eduatee  "at  least  ozw  aoadeasiie 
or  prof  essioGtal  degree"  •     A  oertineate  reading  siabstantiall^  ae 
foUovs  vo  lid  satisfy  that  rm^rmmn^,  to-«itt 

"  bas  ooss^leted  a  three  ye«r 

ecRor^  of  instruction  in  tiio  tl^ory  axid  praotloe  of  nurs- 
ing preseribed  by  tlda  etitiool  of  ntiraini;  and  aiqprc«t«d  by 
the  Califos^iia  atate  Board  of  Ilurse  i^zaxsimMPe^  and  ie 
therefore  awarded  tMs  diplama*** 

You  are  therefore  advised  that  a  lum-profit  school  of  massing 
or^Bnised  imder  the  prolusions  of  Oeotion  64Q  of  the  Oi-^ll  c;ode,  azid 
ooaaaplyin^  vdth  the  requirestents  cf  Sootier  2Q&  of  the  l>:eiran\ie  aad  Taosi" 
ation  Code,  is  entitled  to  hold  its  property  9xom?^  frcsa  tejcation 
under  the  provlaions  of  Article  XIII,  5eoti(»i  la  of  the  Gonstitutlm 
of  the    tate  of  California  as  tlierein  specified* 

EenpeotfuUy  stdanltted^ 


Aee««M»  S33nr  ATTOBHSr 
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K»vwiber  24,  Xd41. 


isimJlCli         Autlxorlty  of  Thm  H«tlr«Mai  bo*rd  to 

il9ftr  and  Act  on  Application  of  Mrooon 
snd  Pollc«;:uon  whllo  under  Uiiiiro«s  or 

Susp«t;slon« 

Dear  tilrj 

Thia  ofrioo  ia  in  rocoipt  ot  yoxtr  r«qu««t  for  an 
opinion  which  reada  aa  foilowa: 

"Froai  tiaM  tm  tls»,  a— bara  of  tha 
l;«tlra«ant  Syatan  alio  ara  \indar  eliargaa 
or  auapanaion*  or  boUi«   oaforo  tHa  offi- 
clala  or  ^arda  under  whlcJf^  tbay  ara  an* 
pioyad,  aaka  api>iication  ti.at  thay  ba  ra> 
tirad  for  aarvioa  or  dlaability.       Tha 
iioard  haa  ciiiectea  U'jr%  I  aak  you  for  an 
opinion  on  the   atatua  of  thena  appllca- 
tlona  bttforc  tiia  KaLlrac^ant  Ikt&rd.        Par« 
ticulurly«   you  are  raquaatad  to  adviaa 
tha  no  tiro  ant  iioard  ahathar  it  ia  barrad 
froA  Leariiig  and  aotir.^  on  applleatloxxa  for 
•arvica  or  diaatoiiity  retiramant,   filad  hy 
firamen  and  policasian  ahila  under  eliargea 
or  auapanalon,   or  both," 

Iha  recant  eaae  of  kaolrit^'ra^  Vj^  Retiramant  tioaxjL_  of 
the  C 1 1  ^-  f  r«^  County  of  Lan  i  rat »c jUTcoT"^  C sT,' "Kpv •  (^d)  754 «Ta 
tiia  b«'  In  tallforid'a  *iilch  deala  witii  the  rltjht  of  a 

policb...^..   w~  a  penalon  af  tf^r  he  }aa.a  bean  dia«Aiaaad  from  tha  Lc« 

p&i^tiuent. 

In  thia  caaa  MaeXntyra  filad  an  application  for  a 
panaioa  three  daya  after  el'^rgea  wr*   filed  a^^ainat  hia,  and 
Officer  Mii^nola  filed  an  application  thirteen  daya  prior  to 
charijea  beixig  filed  ai.^alnat  hin.   Each  off! car »  after  trial 
before  the  Police  Co£2iileai -n,  was  diaoiiaaed  fron  the  Police 
Departwant*     t^e  f  Itid  the  following  langua.'.^a  of  the  Court  be< 
giimin£  on  pa^jia  730 1 

"Petitioner a  contend  Uiat  their  rli^ht  to 
a  penalon  vested  upon  attaining  the  required 
ajca»  with  neeeaaary  years  of  aerviee,  and  the 
IMiynant  of  r-roper   contriVmtioiia  to  tiie  fund) 


In  oih«r  worda,  timt  thm  pUj^t  to  p«n»ten  wst*  upon 
the  illlng  of   Ui*  application  ttxv&  ofuxnot  b«  dofeatod 
by  uisniiisal  th«]reart«r.       Th«7  r«Iy  prinftrily  upon 
0«l}»<i  V,  Cook.   X76  Cfii,   «S9   (169   Pac.   366)   nod 
gjiivaim^  v»  Board  of  Police   P,   K.  Cowmre.,   1^4  Cal« 
5B""T0€   Pec,   SiBTt  iHich  deal  wfOii  pension  ri^te  aa 
affected  by  subsequently  enacted  le^j^lslAtion.      P>^ti«> 
tionere*   rit>t>ts  nave  nothing  to  do  «lth  subsequent 
Ittfjifilation,  but  rtitlier  with  t^is  question  whether 
such  rights  have  been  forfeited  as   the  result  of 
nisbelieaver. 

It  la  assumed  tltat  upon  acceptance  of  a  position 
as  an  officer  or  enployee  of  a  ^evermontal  a^^eticy^an 
appointee  vill  perfora  his  duties  oonscieritlously  and 
faithfully.        In  some  instances  an  oath  is  required* 
When  it  Is  not  required,   efflolfsncy  ai4d  lldellty  In 
the  performance  of  duty  are  nevertlMiless  par«»ouiit  con- 
siderations.       It  is  never  contemplated  that  ait  officer 
or  e«|>loyee>;utYtyj>f  oorulu'ct'  wRrr-*-'^"**" -"^ ' ' —  ■  a»al 
aliouid  conlljnue  in  office  ornpe  .'eciiXye 

otKer 7?j^?luj^»"^^<^^^  oYi^ered  as  an  1  ,  .>._  w_  aOTMui^ 

and  ef f  Ic le4 mj .        ^H«  rl^^Jit' to  t  ;  Ts  not  Iti" 

derftasibXe,   »jiu  aii  estploy^e,   thou_:i.  uv.i.«ri»lae  «r,tltled 
thereto,  oay  not  be  guilty  oX  ai»corHluct  in  Me  posl-* 
tion  and  ;suaintaln  his  ri{;hts  notwithstanding^  auoh 
dereliction  of  tJuty, 

^^  I>ou^l«g  V*   Pension  fcoardj  7t>  Gel,  kppm  3d6, 
540  (242  Pac,  fb^T,  The  coiirt  said:    'The  considerations 
upon  which  a  governnient  actopts*   as  a  part  of  Its  ud* 
alnlstrative  policy*   a  systeru  for  the  pensioning  of 
those  who  ^lave  continuously*   for  a  si:eclfied  period  of 
years,   served  the  (rjovemzaent  in  tlie  porfor!»ance  of  pub* 
11a  civil  duties,   botii  u»  officers  and  employees*   are* 
in  a  large  measxire*    theses     1«     To  encourage  tliose  pub- 
lic officers  or  esiployees  »tu>  have  by  experience  or 
otherwioe  damonstrated  peculiar  fitness  for   the  per- 
fonnanca  of  the  public  services  to  which  they  .^;ave  been 
assigned  to  continue  in  the   service  of  the  f^overmsent 
and  at  all   tines   falthfiilly  dischar^^t!    ti.e  liutles   in- 
volved in  such  sex*viGe.     '^he  hope  held  out  for  future 
adultlonal  reward  or  oocipensatlon  for  their  public  ser- 
vices to  Uxat  which  tliey  receive  concxurrently  with  the 
period  ciurln<(j  which  th^y  are   actually  aiul  actively  en- 
gaged in  perfor«»in^:  such  services  is  conducive   to  iml- 
form  faltiifulnesa  and  efficiency  in  nlschargin^i  tlie 
duties  which  their  oxxlcea  or  e£&ploy»ents  have  exacted.* 
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In  People  V.  praene,  87  App.  Dlv.  589  (84  N.  Y. 
Supp.  673,  *i74},  the  court  said:  'The  pension  roll 
Is  a  roil  of  honor  -  a  reward  of  merit,  not  a  refuge 
from  disgrace;   and  it  would  he  an  atueurd  construction 
of  the  language  creating  it  to  hold  that  the  intention 
of  the  Le/iislatiure  waa  to  give  a  life  i^nnuity  to  per» 
eons  «ho»  on  their  merits,  as  distinguished  from  mere 
time  of  service,  mlijht  be  dismissed  from  the  force  for 
misbehavior. * 

Without  regard  to  the  ti»e  of  tne  vesting  of 
pension  rights,  it  le  an  implied  condition  of  employ- 
■V,  ment,  and  rxence  a  condition  of  such  vesting  that  the 
duties  of  the  employee  shall  have  beon  faithfxxlly  per- 
formed;  it  is  iiiastarlal  vfhother  the  proper  author- 
ities discover  the  lalsconduct  ana  file  c}iar<^ee  before 
or  after  the  application  for  a  pension  so  lon^  fc^s  the 
charges  are  filed  before  un   order  Is  made  by  the  lie  tire - 
ment  tsoard . " 

From  ti.  rtfadin<{  of  the  cited  portion  oi  Uie  -dacXntyre  case 
it  becosies  evldcixt  that  '^The  pension  roll  la  a  roll  of  honor  -  a 
reward  of  merit,  not  a  refuge  frOiS  aist^^ace." 

The  court  states  timt  it  was  not  the  intention  to  give  a 
pension  to  persona  w;o  might  be  diamissed  from  the  force  for  mis- 
behavior.  Should  the  policeman  or  fireman  who  is  vuider  charges 
or  under  suspension  be  later  disxaissed,  he  would  not  be  entitled 
to  a  pension 

The  facta  In  the  Maclntjrs  case  are  much  stronger  than 
those  stated  in  your  comraunioation,  as  both  iiaclntyre  and  Mignola 
had  sufficient  service  to  entitle  them  to  a  pension  as  a  xaatter 
of  right,  bad  It  not  been  for  their  dlamissal  from  the  department. 

It  Ip  Inpoasihle  for  the  'letirenent  Board  to  deternlne 
whether  a  fireman  or  a  pollcexaan  uiiaer  ciiargus  or  suspen^iion 
will  be  finally  dismissed  from  nis  departmont.   Thoi'efore, 
tefore  the  ."'.etiremont  i-oard  me.j   act  on  an  application,  it  first 
must  apprise  Itself  of  the  action  of  ihe  Police  Goiomiafiion  or  the 
Fire  CommisBion.    It,  therefore,  appears  to  be  at*  idle  act  to 
have  hearin^^B  on  an  application  before  the  RdtireGi.ent  hoard  is 
cognizant  of  the  status  of  the  jVireiimn  or  pollceiiii».a,  altor  action 
has  been  taken  on  the  charges. 
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You  are  therefore  advised  that  If  a  fireman  or  policeman 
be  under  charges  or  suspension,  the  hetirement  boai-d  sliould  await 
the  action  of  the  Comralsslon  before  proceeding  with  a  hearing  and 
acting  on  applications  for  service  or  disability  retirement. 

Respectfully  submitted, 

Jl^O,  J.  O'TOOLls 


City  Attorney. 


#8 
To:  Retirement  Board, 


B^ 


3332 


lfovm»«r  26»  1941. 

SttSJECT:        rublle  Pound  - 

: tats fa  Clala  for  i^&.OS  Halmu  fax. 

CMa"  airt 

Thlt  wllX  ackaowl«4ii»  receipt  of  th«  rollowln* 
r«que»t  for  im  opitdon: 

"i^ctlofts   45'>4?,   aii*pt«r  V,    i^wt  11,   of   th« 
al  Cd<i«  proivtd«»  for  a  l^iblic   i>oui»d, 
-^    -      i    •;•«  thm  appolatmout  b/  th«  Board  of 
^ttp«rviaor»  of  «  ?oufi(ikeoper,   aad  •stabliabes 
ruXos  Aod  regulations  for  th«  cojiiluot  th«fr«- 
of  •        lacludtOd  therein  «r«  provlslous  ro^ard- 
lag  Uia  aala  of  ftaltaala  under  certain  coatJi- 
tlorui«    the   reUoist-tioxi  of  anlnala  upoa  the   '^my" 
amnt  of  ©artala  ehargoa  as  a^lutaziaxuea  and 
fliMS,  arwl  for  othoralaa  diapoalng  of  anl«*la. 
All  tliA  proeeadB  darlvod  b^   the     oundiraepar 
I  tiirou^ih  th«  provlalooa  of  aald  ordlnaaca  ara 

I  deposited  to  the  credit  of  a«*eral  Fuiaid  in 

I  the  troaaurj  of  the  city, 

"Keaolutlon  SK>6,  July  17,  l»3a,  appolotea  the 
San  Franelaoo  Coctetj  for  the   t'reveatloa  of 
Crtselty  to  AJilmila  as  ?9undke«^>er. 

"Undar  date  of  ^isptaabor  £3,  1941,  the  stata 
Boara  of  Equalisation  notified  thla  offlo* 
that  there  is  an  Iteia  of  unpaid  sales  tax  in 
the  aaount  ot  ^e&.OS  due  to  the  t  t«te  besed 
on  aalea  of  animals,  tukter  authorltjr  of  the 
above  cited  ordinance,  by  the  J^undkeeper. 

"Your  opinion  is  re<ittested  as  to  whether  this 
sales  tax  la  tha  oblifjatloti  of  the  City  and 
County  of  San  Fraiicisco  or  of  the  Set   1  ran- 
Cisco  Society  for  the  PreTsntion  of  Cruelty 
to  Aultsals." 

•  <i  ^  I  a  I  0  u  - 

The  oblit^tion  to  pay  the  sales  tax  may  be  Imposed 
upon  either  tty   City  aod  County  of  Sma  Francisco  or  the  tan 
i't'ancisco  Society  for  the  Trevention  of  Cjrvelty  to  Animals. 
.         Ye^ir  question  must,  therefore,  be  ansvered  by  a  discussion 


\ 


of  the  obligation  to  pay  tlie  tax 

(«)  as  between  the  City  and  the  Society,  and 
(b)  as  between  the  City  and  the  State. 

(a)  Aa  Between  City  and  Society* 

Section  43,  Chapter  V,  Part  II,  of  the  San  Francisco  Mu- 
nicipal Code  provides  for  the  establishment  of  a  public  pound 
and  that  the  board  of  Supervisors  sJrxall  appoint  some  sulteble 
person,  firm,  corporation  or  association  as  povindkeeper. 

Pursuant  thereto  Resolution  Ho»   906  <Code  No,  11.141; 
July  19,  1933  of  the  Board  of  Supervisors  appointed  the  San 
fl*ancl8oo  Society  for  the  Prevention  of  Cruelty  to  Animals  pound- 
keeper  of  the  City  and  County  of  San  Francisco,  and  provided  that 
"as  such  poundkeeper  it  shall  have  charge  of  the  Public  Pound  as 
provided  and  established  by  Ordinance  i^~o«  11.141." 

Ordinance  No.  11.141  was  codified  In  Sections  43  -  47, 
Chapter  V,  Part  II,  of  the  Spn  Francisco  Municipal  Code;  and 
Suodi vision  (h)  of  Section  46  thereof  provides: 

"The  poundkeeper  shall  not  receive  any  stated 
salary  as  compensation  for  the  performance  of 
the  duties  of  his  office,  but  In  lieu  of  salary 
he  shall  be  entitled  to  be  paid  nonthly  one- 
twelfth  (1/I2th)  of  such  moneys  as  the  Board  of 
Supervisors  may  annually  set  aside  for  this  pur- 
pose, subject  to  the  provisions  of  the  Annual 
Appropriation  Ordinance,  out  of  which  the  poumi- 
keeper  a^j^ll  oay  a,!!  necessary  expenses  of  the 
siaid  public  pound,  including  rent  of  public  pound, 
payment  for  the  service  of  his  deputies,  sub- 
sistence for  animals  Impounded,  and  all  other  ex- 
penses connected  with  the  equipment  and  maintenance 
<>t   the  said  public  j;>ottn{l,  and  the  Impoundin^j  and 
cdsposal  of  anlmala  latpour^ed."  (Ijnderacorlng  ours). 

The  sales  tax  Is  an  expense  connected  with  the  disposal 
of  animals  Impounded.    By  the  terms  of  the  resolution  under  which 
It  was  appointed  and  the  ordinance  referred  to  therein,  the  San 
FreiiCisco  Society  Tor  the  Prevention  of  Cruelty  to  Animals  became 
obligated  to  pay  this  expense  out  of  funds  appropriated  for  it  by 
the  board  of  Supervisors. 

You  are,  accordingly,  advised  that,  as  between  the  City 
and  the  Society,  the  sales  tax  is  an  obligation  of  the  Society, 
to  be  paid  out  of  such  moneys  as  the  Board  of  Supervisors  has 
set  aside  for  payment  to  the  Society  as  poundkeeper. 


1o  provlds  for  ^^ywnxxt  of  such  claljas  in  !}»  A^tiar«» 
It  16  r«e<Naa«{id0d  timt  %t)»  :  oclQtjr  for  tiie  ;^r«vontloii  of  cru» 
•lij  to  AalK!«i»  b«  dirofitted  to  collect   tre  tax  at  th«  tie*  eX 
aMtldag  sales, 

iX>)         As  boti»ssn  CltT  «.nd  i>t»t». 

Ths  iiosrd  of  Equallsstlon  Aisy  regftrd  ths  ^lioslet;  for  ths 
Prsveutioa  of  Cruslty  to  AulmsXs  ss   th»  r«»pre6«nt«tlve  ol    U-is 
eity,   and  ths  elt;  as  th«  rstallsr  Uy  reason  ot  bubdivlsion  (s) 
of  Sttccluu  S  of   tiie  Ketall  BuXttu  'iux  Act  of  1933,   «a  Sjacxidfid 
(ri«crli^*a>  uimsral  lMn»,  Aot  8465 )  vhloh  reada  as  follows  i 

'^wnsn     in  th«  opisloa  of  ths  bo«rd  It  Is  ascsssar^ 
far  Ui®  arficieat  lUUsinlntrntiori  of  tiila  set  to  re- 
garu  any  salaKusn,   t*«pjrfiasfitA&lvec   ••••   as   tlis 

sgsiita  of  u)« •••»  «w()ployers  vuidnr  «!iO»  Uisv 

epsrate;  or  frois  vhtxa  thsy  obtain  th«   tttA^itls  p4>x'- 
sottal  propsrty  sold  toy  ti>«£}«   Irrsapscilvs  af  ^bether 
thsy  Ar«»  suiklu^^  salos  on  ti^eir  intn  b&h.&lf  or  oa  ]&>«•> 
lislf  of   such.,.,,.    er:pioj'©ri.,    th©  bot^rd  'j^&j    to  r«* 
gard  thois  and  tamj  rmgttr^  the  ,....   &.tiplo>arB  as  re- 
tailor a  for  purposss  of  this  act,*' 

beeauso  of  the  notification  swmtloited   Sn  fmtr  i«tt.«r» 
It  is  a8s\x»94   that   the   daard  of  J.q\i4Lll&a.Llon  Is   of    Uie  opinion 
that    it   is  necassary  for  ths  efficient  ttdwinistrstlon  of   ths 
Act  to  r&^iBtxil  ths  city  as  ths  rstailsr, 

Section  9  of  said  hct  provluss  that  tue  tax  Isviod  utidsr 
ssid  Act  shall  b«  a  dirset  obligation  of  ths  retallsr. 

You  ars,  aeeordiiigly,   advi»«d  that  !>/  ressoa  of  ths  abovs 
eitttd  sections  of  tt>«  f  otail  Scdse  ?rtx  Act  of  l^^Z,   as  si^suded^ 
atad  th.s  l:;oard  of  Equalisation  d^sand*    tbe  city  is  under  a  direct 
obligation  to  pay  tna  sales  tax  in  qtieation   to  the  ttaie,       You 
arst  accordingly,   advised  to  pay  the  ;&tete*s  elsin  for  |fAd«8i 
sales  tax, 

Kespectfvlly  fiuluiltted. 


"61 1.,    .  -  ...-:r-iey. 
let  centrollsr. 
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Nov.  25«  1941. 


SUBJECT:   Sharp  Park  Taxes  - 

Fund  from  which  tixes  should  be  paid. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of 
November  4,  1941,  reading  as  follows: 

"We  have  this  day  received  a  statement 
from  the  tax.   collector  of  San  Mateo  County 
for  the  1941-42  taxes  on  the  Sharp  Park  prop- 
erty In  the  miiount  of  ^291.23.   These  taxes 
must  be  paid  on  or  before  December  5,  1941, 

"Will  you  please  advise  this  office  as 
to  whether  or  not  this  is  a  proper  charge 
against  the  Spreckels  Mvirphy  Special  Deposit, 
commonly  known  as  the  iiiiarp  iiequest  fund." 


-  QPIMION  - 

The  Spreckels  Murphy  Special  Deposit  was  «  gift  to 
the  City  and  Coxuity  of  San  Francisco.   The  Declaration  of  In- 
tention to  terminate  Trust,  dated  April  £1,  1915,  and  executed 
by  A.  B.  Spreckels  and  S.  u.  Miirphy,  expressly  stated: 

"This  ^Ift  is  made  subject  to  the  con- 
ditions hereinabove  mentioned. ..... •", 

referring  to  the  condition: 

"... do  hereby  give  to  the  City 

and  Coimty  of  San  rrancisco  said  ranch  and 
said  svuii  of  ;!j.80,000.   The  said  sum  of 
^0,000  to  be  used  for  the  improvement  of 
parks  ovaicd  by  the  City  ana  County  of  San 
Fraiicisco  xinder  the  ulrection  of  the  Turk 
Commissioners  of  said  City  and  Couiity  of 
San  Francisco."   (Jndorscorin^  ours). 

Ordinance  Wo.  3487  (W.  S.)  (Bill  iio.  3803),  adopted 
by  the  Board  of  Supervisors  on  October  27,  1916,  authorized 
and  directed  the  City  Attorney  to  prepare  and  have  executed 
such  fomial  instruraents  as  mi^jht  be  necessai'y  in  order  that 
the  City  and  Coiinty  of  San  i'rancisco  lalght  accept  the  offer 
of  Spreckels  aaid  Murphy  to  deliver  to  the  City  tne  ^?8'0,00U 
and  deed  to  the  land  In  Smi  Mateo  County,  and  to  prepare  for 
final  adoption  by  the  Booi'd  aii  ordinance  carrying  out  gener- 
ally the  purposes  expressed  iii  said  ordlnaiice. 
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Pvirsuant  to  the  aaithority  of  said  ordinance,  an  agreement 
between  the  City  and  County  of  San  t'rancisco  and  Samuel  G.  Mur- 
phy, Adolph  b.  Spreckels  and  Alina  Spreckels  was  executed  Decem- 
"ber  15,  1915.   By  the  terms  of  this  instrument  the  City  and 
Covinty  released  iir,  and  i^s.  Spreckels  and  iir.   Murphy  from  all 
claims  arising  as  a  result  of  a  declaration  of  trust,  or  against 
Mvirphy  as  Executor  of  the  Estate  of  Honora  Sharp,  deceased.  In 
consideration  of  the  conveyance  of  the  San  Mateo  County  property 
and  ;#80,000  to  be  utilized  by  the  city 

"for  the  benefit  ajid  improvement  of 
Golden  Gate  Park  situate  in  the  City 
and  Covinty  of  San  Francisco,  or  axiy 
other  public  park  owned  or  to  be 
owned  by  said  City  and  Couiity  of  San 
Francisco." 

Construing  the  above  mentioned  Instrvments  together,  and 
considering  the  intention  expressed  in  Ordinance  No,  3487,  we 
find  that  tlie  donors  offered  a  gift  on  certain  conditions; 
that  the  Boai'd  of  Supervisors  expressed  an  intention  to  accept 
the  gift  on  those  conditions;  that  the  formal  instrviment  added 
the  word  "benefit"  to  "Improvement"  in  describing  the  uses  to 
which  the  gift  might  be  put. 

It  was  clearly  the  intention  of  the  Board  of  Supervisors 
to  accept,  on  behalf  of  the  city,  the  gift  on  the  conditions 
laid  down  by  the  donors. 

Looking  first  to  the  p\irpose  set  forth  in  the  Declaration 
of  Intention  to  Terminate  Trust,  najnely  "improvement"  of  parks: 

I  am  of  the  opinion  that  the  funds  under  consideration  c£in 
be  used  only  for  capital  expenditures  or  things  wl.lch  enhance 
the  value  of  the  city's  parks  permanently  for  general  use. 
They  cannot  be  used  for  repairs,  maintenance  or  taxes, as  expen- 
ditures for  such  pvirposes  are  considered  operating  costs  and 
not  "Improvements."    (See  City  Attorney's  Opinion,  April  23, 
1941,  on  the  subject  of  "Proposed  FJtpenditures  for  Additional 
Unit  to  Sharp  Park  Golf  Covirse,  for  discussion  of  the  term 
"improvement" ) . 

Looking  next  to  the  interpretation  and  effect  to  be  given 
the  phrase  "benefit  and  improvement"  in  the  agreement  of  De- 
cember 15,  1914: 

The  connection  in  which  the  term  "benefit"  is  used  in  the 
1915  agreement , and  the  subject  matter  to  which  it  is  applied. 
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are  such  ae  to  Indicate  that  It  le  used  In  a  limited  or  qual- 
ified sense  and  must  therefore  he  given  tiriat  interpretation 
(Ferguson  v.  borough  of  Stamford,  22  A.  782,  787,  60  Conn. 
432,  446). 

"Benefit"  used  in  connection  with  or  flowing  from  a  pub- 
lic improvement  has  been  held  to  be  whatever  makes  the  land 
more  val\i&ble  in  the  general  market  or  consists  of  that  in- 
crease in  the  value  of  land  caused  iimnediately  by  the  con- 
struction of  the  improvement.   (Watson  v,  Armstrong,  102 
N,  E.  273,  180  Ind.  49;  See  beveridge  v.  Lewis,  70  P.  1083, 
1085,  137  C.  619,  59  L.  E.  A.  581,  92  Am.  St.  Rep.  188) 
As  regards  the  validity  of  an  improveiient  assessnent,  the  term 
"benefit"  has  been  held  to  mean  not  simply  an  advance  or  in- 
crease in  market  value,  but  embraces  actual  increase  in  money 
value  and  also  the  potential  or  actual  added  us©  and  enjoyment 
of  the  property  (Rice  v.  Incorporated  Village  of  Panville,  173 
W,  E.  621,  36  Ohio  App.  50371 

Taxes  do  not  appear  to  come  within  the  above  definitions 
of  "benefit"  and  "improvement"  as  used  in  the  documents  under 
consideration.   Furthermore,  the  rule  of  strict  construction 
is  to  be  applied  where  a  donor  transfers  property  to  a  mxinicl- 
pality  for  a  fixed  and  definite  purpose  defined  in  the  grant, 
(Slavich  V.  Hamilton,  201  C.  299,  303,  257  P.  60;  City  and 
County  of  San  Francisco  v«  Linares,  100  C.  D.  430,  106  P.  (2d) 
369). 

Applying  this  rule  to  the  offez*  and  acceptance  of  the 
gift  of  the  funds  which  constitute  the  Spreckels  Murphy  Special 
Deposit  and  to  Ordinance  No.  3487  (N.S*),  as  expressing  the  In- 
tent of  the  Board  of  Supervisors  to  accept  the  gift  on  the  con- 
ditions upon  which  offered: 

I  am  of  the  opinion  that  said  Deposit  can  be  used  only 
for  Improvements  and  benefits  in  the  limited  and  qualified  sense 
defined  by  the  above  cited  authorities,  and   that  payment  of  taxes 
wo\ild  not  constitute  such  a  use.  You  are,  accordingly,  advised 
that  the  Spreckels-Mvirphy  Special  Deposit  may  not  be  used  for  the 
payment  of  San  Mateo  Coxmty  taxes  on  Siiarp  Park. 

Respectfully  submitted, 

JNO.J.O'TOOiji-: 


To:  Park  Commisaloners;  City  Attorney. 

CC  to  Controller. 
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Ifovexaber  2b,   1941. 


SVBJBCT:        Park  -  Destruction  of  laae  Tickets, 

Dear  sir: 

Tiils  vlll  acknowXed^e  receipt  o£   your  letter  of 
November  XOth  requeatiug  an  oplalon  on  the  following  aubjectai 

Do  ticket  stubs,  such  as  the  attaotied 
(fur  rides  on  the  cherry ^go-rouad,  mini* 
ature  railroad  and  donkeys)  constitute 
papers  or  records  tf^at  are  subject  to 
the  five  >ear  lissitatlon  on  destruction 
Imposed  by  Action  328,  Part  I,  of  the 
fiunloipal  Code? 

Subject  to  the  speeifie  approval  by  the 
Controller,  is  it  proper  for  Uie  i^ark 
CoaB&ission  to  aestx>oy  tnsite  ticket  stubs 
in  less  than  five  years*  time  from  their 
Issuance? 

-  OFiaiQM  - 

X  am  informed  that  the  ticket  stubs  in  question  are 
used  as  aids  in  the  preparation  and  audit  of  a&atei^*ent8  of  r««> 
eeipts)  but  that  after  they  have  served  said  purposes »  they  are 
iMirer   referred  to  or  used  by  the  Park  Cosfwlssion  or  tiie  Auditing 
Division  of  the  Controller *s  office  and  are  regarded  as  of  no 
value  or  further  use. 

The  teztt  "useless"  in  Section  328,  Part  I,  of  the  Saa 
Frauclsco  Mimicipal  Code  sliould  bo  interpreted  in  its  more  IIa* 
ited  notiBB,    (uee  Opinion  of  City  Attorney,  Hoveu.ber  8,  1940,  on 
the  subject  "Police  Departiaent  -  Disposition  of  Traffic  Tags 
and  Tabulating  cards  •**} 

I'tirthemore,  the  rule  of  construction  to  be  applied 
lu   that  laid  down  in  I«lnJ>nger  v«  San  JFTsn Cisco  VA  lejo  and  i^apa 
hailroad  Co..  18  Cal,  App.  4ir,  il^pin  tKe  foXlowIng  iangua«(et 

"In  the  construction  of  the  ordinance,  to 
ascertain  the  legislative  intent,  regard 
onist  be  had  not  siaply  to  UiC  exact  phraseol* 
ogy  but  to  the  general  tenor  anud  scope  of  the 
legislative  scheme  eMbodied  in  the  statute. 
(Oaklaiid  y.  Oakland  water  Front  Co.,  118  Cal. 
jM^  bOl\  2TTK      «Xf  the  act  is  susceptible 
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or  t«fO  eonatruetloBta*  ou»   leading  inevitably 
to  aischief  or  absurdity  axid  the  other  coa« 
•latent  with  justice^  sound  aenae  and  wiae 
policy,  the  fort^er  shall  be  rejected  and  the 
latter  adopted*  (In  re  Mitchell.  120  Cal.  ?iBt, 
&2  P.  800)." 

I  oa  of  the  opinion  that  auoh  papers  were  not  con- 
t«Hplatod  as  within  t:.e  scope  of  the  legislative  schvpio  to 
preserve  p^p^rm   relatiiv^  to  financial  aoatters  or  «uich  mi^t 
have  le^^al  si^uiiflcafice  for  a  period  of  five  years;  tbAt   such 
ticket  stubs  do  not  c<Kae  within  the  xhotb   lioitod  sense  of  the 
term  ''useless"  in  said  Lection  5c^;  axid  ti:tat  to  interpret  the 
ordinance  as  requirii:i^  tiie  stora^^e  of  such  ticket  stubs  for 
a  period  of  five  years  froa  the  time  of  i8S\iance>  thoti^  it 
ia  established  to  the  satiafaetion  of  the  Park  Cosaaission  and 
the  Controller  that  they  could  serve  no  possible  use»  would 
load  to  absurdity. 

You  are  accordingly  advised  that  the  ticket  stubs 
in  question  do  not  constitute  papers  within  the  five  year  IIa- 
itation  on  destruction  impoaod  by  said  ceotion  328,  and  that 
after  audit,  aubjeet  to  the  specific  approval  of  the  Control- 
ler, it  is  proper  for  the  Park  Ccnaaission  to  destroy  these 
ticket  stubs  in  less  than  five  years 'tiioe  from  their  issuance  • 

Hespoetfully  subotitted. 


jao.j.onQoi«E 

City  Attorney. 


Tot  Controller. 

CC<  Park  Cosnission. 
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lloTMib«r  26,  1941. 

SVBJBCTt     Ca«p«zisAtlon  of  Judig*  ¥tao«ft«  r»  Pr»nd«rg««t. 

I5«ar  Sirs 


You  have  ir«aaiitt«d»  vlth  a  roquost  for  uj  *dvlc« 
iu  tho  aAtt«r,  &  copy  of  the  follovlng  eo«Kunic«tlon»  clatod 
October  Sd*   1941,   froa  ^j?*  ^ell  concerulng  Uie  eoaiiMmea- 

tlon  of  JXttijse  Shoeee  i  •    Pre-  .  w: 

"Proteet  Is  horeby  aiede  to  jou  of  the  ptij* 

aaent  of  a  salary  ef  |^7&00»CX>  per  azuuMi  to  Um 
Hunleipal  Jud^e  i'hoa.  r.   i^endar^^aat  in  viola- 
tion of  Lftc,  &^  of  ti««  ut tarter  of  tiie  Citj  and 
County  of  13 an  ifaiicisco  vhlch  proTi<iea   tluit  the 
salary  of  the  j;£uiilelpal  Jud^  shall  b«  ^b^AjOmOO 
p«r  mnaxm*     7hls  has  been  goiri^^  on  for  soase 
years  on  aeeount  of  the  fact  thai  the  jueisislature 
passed  a  bill  raising  tlte  salary  of  the  JiMnicipal 
Jt^es  in  Los  Aiiseiec   to  ^7&C0«00  per  aimiMi.     The 
Cl^artar  of  Los  Angelas  laakea  no  provision  i^at* 
ever  for  the  establishsent  of  a  i^unleipal  Co\u*t 
nor  of  the  salaries  to  be  paid  to  the  Judges  of 
the  tfonielpal  Court  an<l  therefore  the  general 
law  prevails;     but  the  Charter  of   the  City  and 
County  uf  San  Franciseo  does  loake  explicit  pro- 
visions for  the  Judgee  of  the  iunicipal  Court 
as  well  as  the  clerk  and  their  salaries  and  it 
is  well  establisiied  in  law  that   the  Charter  it- 
self takes  precedence  over  the  general  law  ana 
prevails  in  such  aatters  where  it  has  been  rati- 
fied by   the  Legislature  and  it  in  effect  becooes 
j(eneral  law  as  applied  to  that  C^.>arter  and  those 
affeeteo. 

"i'Lls  protest  is  oade  to  you  on  behalf  of  Miss 
tiarie  Cahlll*  a  taxpayer  of  Uiis  city,  snd  unless 


action  is  taken  on  your  part   to  cut  off  this 
aalary  of  Q'JbfMmOO  p^r  anmoa  to  Jud^e  i^eodertjast 
and  to  recover  back  fro&  iiia  tti»  noney  which  he 
haa  been  over  >a id  during  all  tlieee  years   since 
this  law  went   Into  effect   then  an  action  will  be 
bvvu^t  by  said  taxpayer  for  the  pur^jose  ol   re- 
coverints  this  aoney  to   tixc  City  axtd  County  of 
fian  ia*fiuclsoo." 


-  OPISIOI  - 


"Sim   Muaiel^l  Court  of  Sim  l:T»ncl»Qo   is  a  court  of  roeord 
(soetlon  12,  Artlelo  ¥1  of  tho  Cozutitutlon)  •«t«blisho<i  in 
1930  puriuAnt  to  to  1924   aavnteotttc  to  Artlcio  VI  of  tho  Con* 
ailtution,  which  poraittod  tho  ootabllsSiKont  of  «imlel!>al  courts 
In  eitioa  and  el  ties  «uid  count  lea  oporatin^;  wodar  ehartar  and 
bAViog  a  population  of  ovnr  40»(KX}  Ixdbal^ltanta. 

Tho  1»24  amandnant  to  Saetlon  11  of  eald  ^\rtlclo  VI  pro« 
vldea  t 

"  Tho  — wpieinaatlon  of  the  Juatleoa  or  judgoa  of 
all  ttotupta  of  roGord  alxall  t>o  fixed  and  tho 
payaaat  thoroof  proscrluod  by  th*   Legialaturo." 

Purauant  to  tho  authority  eonforx*«d  hT  thla  v>rovl8lon  and 
othor  1924  aaondtetonta^  tho  La<^lslfttur«  In  10£:5  adopted  tho  ^i" 
nloipAl  Court  Act  (Ii*orln^*a  Oonaral  Untm,   Act.  S838).  fraction 
6  of  aaid  Act,  aa  aaondod  in  193l«  fUcoa  tho  ^nponoatlon  of 
Judgoa  of   tho  Municipal  Court  In  3an  Franclaeo  at  i>7500.00  per 
year. 

In  Chaaibora  i»>  Yomr  (July  1940}  40  C*  A.  <8d)  153»  1S0» 
tho  cotirt  aald{ 

"•••••  the  eonatltution  of  anmlelpal  oourta  trttm 
every  viewpoint,  except  only  that  of  tho  hare 
queation  wi^ether  they  ahall  exiat  at  all  or  not 
in  ^iven  local! tlea«  la  a  atate,  rather  than  a 
auniaipal  affair. 

"Municipal  eourta  of  the  aort  conteaplated  l)y 
Arttc.e  VX  of  the  Conatitution,  thou^  they 
aay  exi«t  only  If  provided  jTor  by  freeholcers' 
ehartera  of  citiea  having  populatioiui  in  excofia 
of  40fC(K}«  saust  yet  l»e  eatabllahed  pursuant  to 
general  lav.   (Conat.,  Art.  VI,  r.ec.  11. }" 

See  alao  People  v.  Larnhart,  57  c.  A.  ('^d)  supp.  74©, 
94  J»ac.  (VJd)  411;  Ik  re   Luiia,  201  C.  406,  257  P.  76 1  t.jlaon 
v.  Editors  (Hay  5,^i^T  5  c.  D.  l^H, 

Except  aa  to  (sunlcipal  affairs,  city  ctiarters  are  sub* 
ject  to  and  controlled  by  general  lava.  (^ec.  6,  All.  XI,  Con- 
stitution} IB  Cal.  Jur.  7U3). 
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ahls  is  not  limltttd  toy  section*  7-l/e  or  8-1/^   of  ^*"  ^^ 
ot  th*  Conatltutien  slnee  Um  court*  )!iav«  held  UAt  ti^ie  Btmlci- 
pftl  c«urt«  roferreti   to     n  Miid  b«etionfi  7-1/'^  *u>U  8-I/£  ar*  iu>t 
th«  anmlcip&l  courts  referred  to  In  said  itrt.  VI   (j^nyoa  v» 
Johnson,    97  G.   A,   552|     SlSP««>"  Jli-S?!I?^»   ''^  ^'»   A,   780);  and, 
furthars3ora,   Uiat   It  «aa   uiTc'Tatant  of  the  fra'-ere  of   the  1924 
■nntirtii~itii    to  Articla  VI  to  abrogata  ahataver  of  the  roraer  oro'' 
rlBlouM  of  the  Conatltutton  touohad  tha   aubjact  and  ware   found 
to  be  Inoonetatant  with  tlia  ejiarei»a  of  plenary  lagielatlva  oon- 
trol  of   tha  entire   eubjact  of   i.'<a   e^apanaatlon  of   jxid^^ee  of  all 
aourts  of  zMicord  in  thla  atata*   both  as  to  asMVunt  tneraof  aitd  as 
to  tha  tine  and  manner  of  payment.        (i:avi«r  v.   Kllay,   198  C»l. 
170,   176;  Crawford  v«    ?ayne,   12  C   k.  T53r46b.     *  Tsea  also 
Opinions  of  City  Attorney  Aui$u8t  17,   1931,   In  re  Salarlaa  of 
attaches  of   tiim  Municipal  court   and  Aiiguat  31,  1931,    in  rm 
baleriea  of   Judgea  of  Municipal  Courts ) . 

As  atatad  in  6  Gel*  Jut*  Supp.  744,   there  la  conaequently 
doubt  aa   to  th<;    validity  of   the   provision   In  section  53  of  the 
Charter  which  proviuea   U^at  each  Jud^e  of  ti.e  Municipal  court 
aball     e  pi<id  a  aalary  of  v^,000  p«r  year.      (&ee  also  Anas, 
*¥he  OriislA  and  Jurisdiction  of  ti;a    4U2tlclpal  Coiirts  In  Call* 
fomia,"  81  Cal.  Law  Kavlaw  117). 

You  are,    accordingly  advised  that  Uim  •oa^acuiation  of  Judj^as 
of  tha  rlunleipal  Court  in  &m   >r»meiseo  is  a  state,  rather  titan 
a  Municipal  affair,   and  is   controlled  bj   the  provieions  of  Sec- 
tion 11  or  Article  VX  of  the  Constitution  and  the  )^unlclpal  Court 
Act  adopted  purauant  thereto.  ^he  provision  of  Section  &3  of 

the  Charter,    fixing.;  saiu   compensation  at  4-6,000  per  year  does  not 
apply. 

Raai^etfully  subvitted. 


CITY  ATfOlt«lgr, 


foi  Controller. 
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MoT«(Rb«r     86     1941 . 

SUBJTsXJTt     It»;    iiieiusioa  of  Provi«ion»  for 
Mltilaium  wa^•8   ana  ntfixlouuB  hours 
in  Sp«eiricatlon«  and  Contract 
for  Straefe  Xttprovemsnt  Work. 

D*«r  sin 

Thla  will  acknoT»ledg«  reoeipt  of  your  raqueat  for  an 
opinion  involvlag  tha  cunpletad  plana  for  tUm   improTa.-;ient  of 
Visitation  Avexius  between  Uahn  and  iichvarin  Streets.   You  call 
attsntion  to  the  f;>ct  that  the  work  is  to  be  done  lincer  the  Sen 
Francisco  Street  Improve: .en t  Oruiuance  of  1934,  and  that  part  of 
turn   eost  is  to  oocie  from  sioney  appropriated  by  the  lionrd  of 
Supervisors  fr^s  the  iipeelal  Gas  Tax  Street  Improvement  Fund  for 
!:^ajor  streets:   That  ths  Stats  has  refused  to  approve  the  auecifi* 
cation  on  the  ^rounas  that  ti.ey  did  not  state  the  minin^uia  wa.es 
to  be  uaid  on  t^ie  project,  pia*suant  to  Article  2,  Chapter  I*  Part 
7,  provisions  2  of  the  Labor  Cods»  and  also  Section  1770  of  th« 
Labor  Code* 

You  sak  whether  provision  for  minimuai  w&.es  and 
msxiniua  hours  siiould  be  iacluded  in  the  specif ieations  end  contract* 
lou  further  ask  to  be  advised,  in  cose  px'ovleion  £or  miiiiraora  va^es 
and  .-::axi<{:um  hours  should  be  iucluaed,   whether  a  mere  reference  to 
Section  96  of  the  Charter  is  sufficient  or  if  the  entire  contents  of 
fiesolution  1639  (Series  of  1939}  of  the  Board  of  •supervisors  should 
be  included? 


0  P  i  a  I,  0  £ 

Section  96  of  the  Charter  of  the  City  and  County  of 
San  Francisco,  provides  in  part  as  follows: 

**£ver3r  eontriict  for  any  public  work  or  improve;ient  to 
be  peri or  ed  at  the  expense  of  the  city  and  county,  or 
paid  out  of  xoneys  deposited  in  the  treasury,  whether 
such  work  is  to  be  done  uirectly  onaer  contract  awarded, 
or  Indirectly  by  or  unaer  sub-contract,  sub-partnership, 
day  labor,  station  work,  piece  «ork,  or  any  other  arrani.;* 
nent  Whatsoever,  must  provids}   (1)  That  in  the  perfom- 
ance  of  the  contract  and  all  work  t/iereunoer,  sight  hours 
shsll  be  the  i&aximum  houx's  of  labor  on  any  calendar  day; 
(2)  that  any  person  perforktiut:  labor  ti-^ereunoer  sivell  ne 
paid  not  less  ti\an  the  hi  {.lies  t  general  prevailin^^  rate 
of  wst.es  in  private  employrient  for  similar  work;   (3) 
that  any  >>arson  performing  labor  in  the  execution  of  the 
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eontraot  •h&ll  be  a  citizen  of  the  United  Stetes; 
(4)   that  all  laborer*  employed  In  the  execution 
of  eny  canfcrfeot  witnin  ti.e  limits  of  the  city  and 
county  siiall  have  been  resident*  of  the  city  and 
county  for  a  period  of  one  year  iiaraedlately  pre- 
cedinf,  the  uate  of  their  engaj.emente  to  perform 
labor  thereunderi   provided,  ho\»ever,  that  the 
oiflcer  empowered  to  award  any  auch  contract  may, 
upon  application  of  the  contractor,  waive  auch 
residence  qualif Icatlona  and  iaaue  a  permit  spec- 
Ifyinfe  the  extent  and  term*  of  such  waiver  when- 
ever the  liict  be  established  that  the  required 
number  of  laborers  and  mechanics  possessing  qual- 
ifications required  by  the  work  to  be  done  cannot 
be  engaged  to  perform  labor  thereunder. 


''Thm   Soajpd  of  supervisors  shall  iisve  full  power 
and  aut;  ority  to  enact  all  necessary  ordinances  to 
carry  out  the  terms  of  this  seetion  <i  k-   «• 

Bill  So.  666,  Oj^dlnance  So.  9.0923  (19S4)  of  the 
Board  of  Supervisors  provides  In  part  as  follows i 

'Section  1.   Ptirsuant  to  section  58  of  the  charter 
the  following  regulations  are  naue  and  adopted  rel- 
ative to  contracts  for  public  work  or  improvements, 
exeluslve  of  purcijasos,  which  are  to  be  performed 
at  the  expense  of  the  City  and  County  of  3an  !^Tan- 
eisoo  or  the  costs  of  which  are  paid  out  of  fflonejs 
deposited  in  the  Treasury  of  said  City  and  County. 

"Subdivision  A.   Svery  contract  for  every  public 
work  or  improvw&ent  performed  at  the  expense  of  the 
City  and  County  of  San  yrancisco,  or  the  cost  of 
which  is  paid  for  out  of  moneys  deposited  in  the 
Treasury  of  said  City  and  County,  whether  such  work 
or  ImproveiQcnt  ia  to  be  done  directly  under  eontraot, 
awarded  or  indirectly  by  or  under  sub-eontrsct,  sub- 
partnership,  day  labor,  station  work,  piece  work,  or 
any  otner  arrant:,eajent  whatsoever,  shall  contain  in 
adultion  to  the  provisions  hereinafter  set  forth, 
all  and  siuijalar,  the  conditions  contained  in  Section 
98  of  the  Charter  aa  well  as  the  terras  and  conditions 
of  the  act  of  Legislature  of  ttte  State  of  California 
entitled  "An  Act  to  Re«*i  ire  the  Use  of  Uaterials  and 
Supplies  substantially  Prod.iced  in  the  United  Statea, 
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on  Public  Aorks  and  for  Public  Purposes",  approved 

"Subdivision  B,  Til*  ism  'public  work'  op  ♦  Improve- 
ment* as  usedin  the  ordiiiance  shall  include  any  pub-> 
lio  vork  or  improv^ent  to  be  done  lor  or  performed 
by  the  City  and  County  o£  Sku.   Iranciaco  where  the 
oost  tiiereor  is  to  be  paid  out  of  moneys  deposited 
in  the  Treasury  of  said  City  and  County,  and  shall 
also  include  all  parts  ol  suid  public  work  or  im- 
prov«:>eut  wnioh  are  especially  made,  vrou^^ty  con- 
structed or  prepared  to  becoiae  a  part  of,  or  to  be 
attached  to,  said  public  work  or  iavproves^ent  as  a 
part  thereof,  when  the  saiae  are  nade,  wrou^'^ht,  con- 
structed or  prepured  according  to  plans  and  specifi- 
cations, details  or  drawings  prepared  or  used  Xor 
the  construction  oi  said  i>ublio  work  or  improvec.ent, 
irrespective  as  to  whether  said  parts  are  x'.iade, 
wroufcht,  constructed  or  prepaned  at  the  place  wJ^ere 
said  public  work  or  isiprovemtnt  is  being  erected  or 
constructed  or  at  any  other  placs,  end  any  ax'iange- 
inent  made  or  entered  into  by  the  contractor  with 
any  other  person  for  the  fumisiilng  of  any  part  of 
said  ixiblie  work  or  improvement  to  be  made,  wrought 
constructed  or  prepared  in  accordance  with  sd.  d 
plans,  specifications,  details  or  drawings  shall  b« 
deemed  to  be  a  sub-con tract* 

''i»ubdlvlBlon  C.   It  shall  be  the  daty  of  the  doajrd 
of  ^supervisors,  from  time  to  time,  and  at  leaat  once 
during  each  calendar  year  to  fix  and  detersiine  the 
highest  general  prevailing  rate  of  wst^es  paid  in 
private  ettiploytient  in  the  City  and  County  of  San 
rrancisco  as  said  ternis  are  used  in  section  98  of 
the  Charter,  including  such  rote  ot   wages  paid  for 
overtime  and  holiday  work,  which  said  highest  t^en- 
eral  prevailing  rate  of  wages diAll  be  fixed  and 
detemsiined  as  followst 

"ihen  said  hi^^est  Ksneral  prevailing  rate  of  wa,i;ea 
is  to  be  fixed,  the  Civil  Service  CoBur-lssion  shall, 
on  request  of  the  Bosrd  of  •Supervisors,  furnish  to 
said  Board  of  •Supervisors  data  as  to  the  highest 
general  prevailing  rate  of  wa^^^es  of  the  various 
crafts  and  kinds  of  labor  as  paid  in  private  employ- 
vient  in  the  City  and  County  of  ^an  Francisco,  includ- 
ing said  waf-^ea  for  overtime  and  holiday  work,  and 
the  3oard  of  iiupervisors  shall,  upon  receipt  of  such 
data,  fix  and  determine  the  hit^hest  genei  al  prevail- 
ing rate  of  wa^^es  for  said  various  crafts  and  kinus 


of  labor  ac  paid  for  •imllar  work  In  th»  City 
and  County  of  San  Franci»co  In  private  •rploymant, 
and  8uoh  higiiast  ganeral  pravailinp^  rata  of  w«  •« 
a«  so  flxad  and  daterfslnad  by  said' Board  of  Supervls- 
ora  ahall  raaaln  In  i  orca  and  shall  be  daaaied  to  ba 
tha  iii^hest  genaraly  pravalling  rata  of  wages  paid 
In  private  asr^ployrent  for  almilar  work,  until  tha 
••Bie  la  changed  by  said  Board  of  Supervisors, 

"In  deterisinin^  the  highest  general  prevailing 
rate  of  wa^^es,  as  provided  in  this  subdivision,  tha 
Board  of  Supervisors  ahall  not  be  liraited  to  the 
consideration  of  data  furnished  by  the  Civil  Service 
Coanission,  but  aiay  consider  such  other  evldenoa 
upon  the  subjeot  as  said  Board  shall  dee»  proper  and 
thereupon  base  its  deters^ inat Ion  upon  any  or  all  of 
the  data  or  evidence  considered. 

"Subdivision  D.  The  officer,  board  or  eossBission 
authoi'ised  to  let  or  enter  into  any  contract  for 
any  public  woric  or  improvement  mentioned  in  sub- 
division A  of  this  section  ai^tall  include  in  the 
apeoifloations  s  tting  fortF'the  terms  and  eondlitions 
for  the  perforsaance  of  said  contract  a  detailed  staie- 
aent  of  such  highest  F;encral  pre va Ilia,  rate  of  wories. 
ineiudinj^i  said  wa,  as  for  holiday  Rnd   overtJae  wnrkf — 
aa  detertiined  b^'  said  r5oard  of  -^uDervisors  for  the 
several  kinds  of  labor  to  be  used  or  er^ployed  in  the 
perfoiwance  of  said  contraot,  and  the  contractor  to 
to  whoa  Bttld  contract  is  awarded.  sJiall  s^rree  in  said 

contract  to  pay  to  all  peraona  perf ormint?  laborln 

Bad  about  the  public  work  or  improveiflent  provided  j^or 
in  said  contruct^  the  said  .ilfhest  ^;enerai  prevaijini; 
rate  or  waKca  as  set  forth  in  m^jA  i.p»^^/><  ^I^^^^b,  in 
eluding  said  wa( es  for  holiday  and  overtime  work, 

"Subdivision  E.    Eyarv  contract  for  any  public  work 
or  iiBprovt-^.ent  shall  also  contain  a  prDVlsion  thai;  the 
oontraotor  aaall  ineert  in  every  sub-contract  or  other 
arrani»uent  which  lie  n:ay  ^aake  for  tlie  periors<ance""o? — 
sny  work  or  Iftbor  on  aaid  t>ublie  work  r>9   i^>.p^.»»»«,^>: 
described  in  s&id  orif^inal  contract,  a  provision  that 
said  sub- contractor  shall  pay  to  all  persons  performing 
labor  or  rendering  service  under  said  sub-contract  or 
other  arraag^r.ent  tha  hifcheat  general  prevailing  rate 
of  wat^res  aa  fixed  and  Ueterciined  by  said  *3oard  of 
Supervisors  for  said  labor  or  services. 
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*Sabdlvi«ion  Q*  An/  contrast  or  sub-eontraot  for  any 
public  vork  or  lmprov«n:cnt  mentioned  in  subdivision  A 
of  this  seetioa  whioh  does  not  ooaply  with  the  provis* 
ions  ol'  this  ordinancs  si^ell  be  null  end  void  and  no 
reoovsry  shall  be  had  thereon,  and  any  ofrieer*  board 
or  oonKission  who  shall  sign,  execute  or  aoprove  any 
sueh  oontraot  shall  be  deemed  guilty  or  olsfeasanoe  in 
office. 

•  ««««*«•« 

"Subdivision  J.  For  the  purpose  of  a^'.eting  extraordin- 
ary conditions  of  unoi&ployotent,  no  person  perfom^ing 
labor  or  rendering  service  in  the  perforrrance  of  any 
oontraot  or  subcontract  for  any  public  work  or  improve- 
aent  mentioned  in  subdivision  A  of  this  seetion,  shall 
perform  labor  lor  a  Ion  er  period  than  thirty  hours  per 
week,  or  five  days  of  six  hours  each  from  It^oncay  until 
Friday  of  each  calendar  week,  both  days  inclusive.   Any 
eontractor  or  subcontractor  who  shall  violate  this  sub- 
division ol  this  sf!Ction  of  this  ordinance  shall  be  li- 
able for  the  saiaie  penalties  and  forfeit  as  those  speci- 
fied in  subdivision  H  of  tiiis  section,  for  each  laborer, 
aeohanio  or  artisan  employed  for  each  calendar  day  or 
portion  thereof  whereon  such  laborer,  mechanio  or  artisan 
is  compelled  or  pezn^-itted  to  work  more  then  the  days 
and  hours  specified  herein*  The  provision  of  this  sub- 
division Si.all  be  aaade  a  part  of  all  contracts  and  sub- 
•DBtracts  for  the  construction  of  any  public  work  or 
iMpro  venient  •  " 

Resolution  1699  (Series  of  19S9}  of  the  Board  of  Supervis- 
ors lists  the  hie^hetst  general  prevailing  wa^  es  paid  in  private  «s- 
plo^'iicnt  to  various  crafts  in  the  City  and  County  of  San  Francisco, 
as  deterffilned  and  found  to  exist  by  the  l^ard  of  Supervisors  of  the 
City  and  County  of   San  Vraneisoo,  and  was  approved  by  the  Mayor  en 
February  85,  1941. 

The  State  Labor  Law,  as  referred  to  In  the  request* 
provides  among  other  thin^js  that  any  public  body  awarding  any  con- 
tract for  public  work  shall  ascertain  the  general  prevaillivg  rate 
oi  perdiem  waifra*  ^n  the  locality  in  whioh  the  public  work  is  to 
be  perforr,ed,  and  shall  specif^  in  the  call  for  bids  for  the  eontraet. 
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and  la  the  contract  Itself,  what  the  prevailing  rate  is  foxxxxd   to 
be,  and  the  oonLr^cter  to  whom  the  eon  r&ct  Is  awarded  ahsll 
agree  not  to  pay  any  less  tor  wa.es  to  all  workmen  employed  In 
the  execution  of  the  eontraet. 

In  the  case  of  CITY  OP  PAZ^ADEHA  v.  CHARLFVILLS,  216 
Cal.  334,  the  Supreme  Court  of  the  State  of  California  held  that 
the  state  lew  requiring  public  contracts  to  contain  a  specification 
of  the  general  prevailing  rate  of  per  diem  aa^es  was  not  applloBble 
to  ocntr&cts  entered  into  by  a  municipality,  which  conoez*ned  matters 
of  a  "municipal  affair,**  and  where  the  municipality  was  opr>ratlng 
under  a  freeholders  charter  siinilar  to  ours  here  in  i>»n  Franeisoo* 

In  a  subsequent  case  of  SOUTHIiJiir  CALXPOR^flA  ROADS  v. 
MoGUIRB*  £  Cal.  (2d)  115,  our  ;^upreiae  Court  a^^aln  liad  under  consider- 
ation the  state  law  requiring  that  public  contrects  contain  a 
specification  of  the  general  prevailing  rate  of  per  diem  wages. 
There  the  municipality  was  required  to  Incorporate  such  a  provision 
in  the  contract  for  a  street  iBprovement  because  the  street  involved 
was  not  an  ordinary  city  street,  but  was  a  \s.  rt  of  the  atste  high- 
way (and  elascified  as  secondary  state  highways)  and,  therefore  was 
a  u;atter  of  state  concern  and  the  state  law  was  applicable. 

As  heretofore  Indteated,  were  the  street  Involved  an 
ordinary  city  street  (which  is  purely  a  municipal  afiair)*  and  not 
a  i»econdary  State  Midway  -  the  court  indicated  the  state  low  would 
not  h&ve  been  applicable. 

Thus,  we  are  of  the  opinion  that  Insofar  as  the  street 
here  involved  is  concerned,  the  construction  thereof  is  essentially 
a  matter  of  a  'municipal  affair*,  as  that  lerm   is  lB  ed,  and  the 
state  law  requiring  the  insertion  in  the  contract  of  a  provisions 
as  to  the  general  prevailin;r  rate  of  prtr  diesi  wages,  is  not  appliea* 
ble. 

On  the  other  hand,  our  own  charter  and  the  ordinances 
enacted  oursuant  thereto  (and  which  have  neretofore  bc>ea  quoted  froai) 
require  that  in  ciatters  of  municipal  concern  provisions  concerning 
minimum  wse^es  and  maximum  hours  be  incorporated  in  both  the  apecifl- 
cations  and  contract,  when  the  cost  of  the  improveaent  is  paid 
*our  of  moneys  deposited  In  the  Treasury^oX  the  City  and  County  of 
San  Franclaco. 

Here  we  have  Just  such  a  situation  -  as>  we  understand 
a  psrt  of  the  cost  of  the  oonteinplated  construction  is  to  come  froai 
*out  of  taoneys  deposited  in  the  treaaury*  of  the  City  and  County  of 
San  Francisco.  And  from  the  language  of  our  ordinance  here  Involved 
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It  iB  not  auTflclent  that  a  mere  r«fer«nc«  to  Section  98  of  th* 
Charter  be  aada  in  the  specirication  and  eontract,  cut  It  is  re- 
quired that  "a  detolled  ■tatement"  oi  the  hli^heat  general  prevail- 
ing rate  of  war::es  be  set  forth* 

You  are  therefore  advised  that  provisions  should  be 
incorporated  in  both  tha  specifications  and  contract,  uni-er  situa- 
tions as  here  presented,  setting  forth  the  minlmuan  wa^:»s  and  »axi«ina 
hours  as  called  for  by  provision  ^o,  98  of  the  Charter  and  Bill  No, 
666,  Ordinance  Ho.  9,0923  of  the  Board  of  Supervisor!  of  San  Francisco, 
entitled  "Retaliations  in  Regard  to  Contr-^ctor's  Working  Conditions 
under  Contract  for  Public  Sork  or   lapr overrent."   The  current  *ace 
scale  is  set  forth  in  Resolution  So.  1659  (Series  of  1939)  adopted 
by  the  Board  of  ^^pervisors,  and  approved  by  the  Mayor  on  February 
25,  1941. 

You  are  further  advised  that  a  mere  reference  to 
..ection  98  of  the  Charter  is  insufficient,  as  OrdlnaTiCe  No.  9.09C5 
calls  lor  a  "detailed  stster.ent"  to  oe  set  forth  in  both  the  specifi- 
cations and  the  eontr&ct. 


Respectfully  subniltted, 

CITY  ATTORHL.Y 

TCi 

Chief  Administrator 
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D^omSivr  1,  1941* 

BVBSSCTt     Rl^t  ot  Hon-Civll    -orvloe  l^B^loy** 

to  hold  Position  for  isore  thux  Hlissty 
I«99  Aftor  i:it90a:*sane7  Declared  l]y  L&yor* 

I^ear  sirs 

1  am  in  vc9l^  of  your  lotter  raiding  as  fi^Llmwi 

'*Ctt  HoTmibwp  IZVh,  wo  roeelvod  a  oax^bon  eopy  of 
t3i9  ft^Uoiilng  eoHBNi&loatloat 

^Beva^ber  12,  1941 

•To  ti3S  Honoz'ablo 
*-h»  wivll  :^ex^oo  OOEsal salon 
City  HBll 

San  i^'ranolsoOy  Oaliramia* 

•Gantloraont 

'In  aocoz^dtence  wlt^  a  roquest  froa  Up*  E* 
0.  CafalU,  Managiar  of  p\d>lie  Utilitlos,  1  li^ara- 
by  daelare  tlmt  an  «siar@GRicy  oxlsts  In  rogard  to 
i&m  o^lo^Eiont  of  (^aragaraon  In  the  Municipal  Hall- 
mqf  and  alr-traff io  eontr<d  towor  pertMnnel  at 
tbt  3ai  Francisco  Airi)ort«     'j.lie  anergoney  balng 
that  It  Is  l^c^osalbXe  for  tho  i-opfuptuHBii  of  Ptib- 
Ho  utlUtles  to  obtain  sufriel^nt  p9TBma»l  in 
tha  elassl  float  ions  listod  undor  th»  restriotlTt 
provisions  of  tli©   .)hart©r» 

*i^3C8rcl3lng  the  authoxlty  gratttaA  a*  tender 
Seotlcm  25  of  tha  chartar^  I  ixsraliy  suapaeod^  with 
ragard  to  these  ?ul3l<o  Health  elasalfieiitlosis  of 
M^loynent  fai*  tlie  duration  of  this  smergflticy.  or 
cmtU  qisalifled  eUf^hles  ean  be  ^mde  available^ 
tlirmi^  clTll  servLee  in  the  elasaifleatlcau  listed, 
those  px^vlslons  of  the  cimrt«c>  vMch  z^qalre  one 
year  of  resldMtioe  as  a  qxtaliflcsatlon  for  enploTiaent 
•ad  wiii4^  Units  tlie  duration  of  a  ne»*clvll  servlee 
eoergenoy  appointment  to  ninety  daye* 

Yours  slnoere, 

( allied}  Angelo  J.  Kosei 
J^ayor* 

"Jan  the  provisions  of  :.>Qotion  1^  of  the  Charter 
be  eet  aside  by  proolaiaatlon  tinder  the  oBergeney  provislooe 
of  iveotion  2&  of  the  Charter  in  these  partieular  ' 
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It  Is  to  be  ziotod  from  the  above  letteif  that  on  WovmSaw*  IZ, 
1941j,  hie  Bmor.  the  MaToy.  deolered  that  an  ttB^ergenoj  eactstad  at  the 
s«i  Fvanolsoa  Mrp«rt  aad  in  the  ^mlelpal  iiailway  Toy  reason  of  tha 
fMt  that  it  aaa  iapc»eLbla  to  <^»taia  an  enplo^ae  to  flU  the  position 
of  ivoaieir  toear  operator  at  the  airpca^,  and  also  it  imui  la^aaaUble  to 
ot»teln  an  esaployaa  to  fill  the  position  of  ^of&Qmatuk  In  ttaa  Iftmleipal 
i^allwnr*     It  appears  that  tiie  3>osition  of  junior  tewMf  eparatop  at  tha 
airport  aas  filled  by  a  non-^vll  service  ai^pointOBent  during  tha  lanitfas 
of  July,  iiu^ust  and  ;  aptsediar  of  tha  i»rea«at  yMUP  and  tlmt  tha  peaniea 
11^  ooet^led  the  position  ducring  thc»Mi  laonths  is  still  filling  it,  it 
being  imiioaalbla  to  obtain  any  other  parson  to  aooi^t  tha  positiim* 
TlM  gSTaflKwan  had  also  mm^e'v^  a  ninety  &iy  period  as  a  noof  eivll  serv 
lea  mqplayaa* 


'ri^refora,  the  question  to  be  deteminad  lat    Oeaa  mi 
ts«l  ssMrgenoET exist  in  each  of  tiiese  oases  vhioh  would  antborlii^  tbii 
Mayor  to  exarolse  tha  9a9rQerii(rj  i^overs  granted  to  him  vxAwe  Section 
85  of  the  Ohartart    tie  aill  ocaisidar  aa^  of  ti»  eatplospsanlM  separata- 
ly»  giving  attention  first  to  tha  position  of  junior  toaox"  operator 
at  tha  airport* 

Ti»  jsKre  daolaratioa  by  the  Mayor  tlwA  ma,  eiue»4pttagr  #acista 
deaa  not  aosiatitute  an  soargeney  and  an  aotual  enay^iBEiey  ia  a  tfuestloa 
of  fast*     ^his  dootzdna  is  ujdseld  by  our  ^.v^paetam  oovaet  la  ths  aaaa  at 
SAM  OmiSTlSk  imJ^Si^m  CO*  v.  SAS  fSAHCr^CO,  167  Cal.  762}   JOSoKLYK 
▼»  SAH  FHANCZFiCOy  168  Qal«  456  aad  aJ?SSOKiS£S  V.  UAH  SfiAmXMO,  76  Cal« 
App,  067* 

As  a  laattegp  of  Xkot  in  uplxDldlx^  tha  eoBawalaa  of  tha  Mayorta 
snaargen^  powem,  eaoh  oaira  isust  be  tnMted  a^parataly  in  order  to  da- 
teraina  whether  an  aotual  eraergezMy  eadsta«    ilaa  Oliarter  provision 
raada  as  follovat 


"In  oaaa  of  a  publie  eoargHMy  involving  or  threat- 
eoing  the  lives,  property  oa»  walfara  of  tha  oitlsanat  or 
the  property  of  the  eity  anA  oounty,  tlie  nayor  shall  have 
the  i>ower^  and  it  shall  be  \iX»  duty,  to  suaasoa,  organiae 
and  dlreat  the  f  oreea  of  any  ^^artaent  la  tha  alty  and 
oounty  in  any  needed  servicei  to  Kiscaon,  xaarslial,  d^xx- 
tisa  or  othanlsa  ecqploy  o^2«r  persona,  or  to  do  whatever 
alee  ha  laey  daera  neoaasaury  for  tOia  purpose  of  laeatlag  tha 
anMPgwMy*     i^he  xaayor  nay  aaka  auah  studlaa  and  aurvaya 
aa  ha  i^ay  daen  advisable  in  antieii>ation  of  any  suoh 
anerganQy*** 

Uhdoubtedly  the  ilMluro  to  «@ploy  the  rsaoaawsury  weskara  at  ttm 


alvpert  tbz><MLt«ui  tlid  pvo^^vtf  mna  w^ltwn  of  mxr  odtie«tis  as  ««1I  mi 
th0  propexiiy  of  the  »lty  and  eounty.  and  If  it  Is  not  ooaatbld  to  oib- 
tain  clvU  servle*  se^^loyoe*  or  As^ioisr^^s  •nplo^^d  $ft)]rau«ctt  to  tho  civil 
sorvieo  rogulatloaa  of  tho  ebftrt^x^  sn  «OMNPg«acy  Mdots  vhloh  would 
AuthoriM  nie  llAjor  to  &ot  un&ep  th«  «B«rginey  provlaioiui  ^f  tb»  ofaart* 

la  the  Instant  oaa^^  as  X  Imxpio  aaid,  tlis  jimlor  towor  or^orat- 
er  baa  alrsady  samrad  utaapa  tlian  ^liiitat?  da^s^aKl  rirasa  Btat<fen«nts  »ada 

atbs  OlYiX  S«rvlos  cea«is«t«a  and  \iif  the  iMxsBLQUf  of  the  fian  Pveneisoo 
»»ort.  avsry  effort  !ms  b^sm  mads  to  G&>tain  a  xtav  ft^IoToe  to  £111 
til*  position  of  Junior  to»ar  op«pat«p«    ^Iliese  effovts  oonaiated  ia 
•ypStlaations  being  c«da  fer  sa  es^o^^ee  tispough  the  'varioue  aiv  tx«ns» 
l^pt  eompanles  In  San  smuieisoo.  Imt  none  waaps  avallAbXa^  for  the 
reason  that  a  towop  operator,  either  jimiir  or  aaniop,  asust  be  liescised 
by  the  (^»ited  states  novemo«3t  before  be  is  xsesiaitted  to  oarry  oo  his 
\rork«     It  appears  at  tl^  pvwMnt  tSjm  that  the  incuabent  in  this  po- 
sition is  the  only  tovw  ox^ratco'  in  Ban  I'raiioisoo  a'vailab  le  for  the 
position.     Under  these  oor^tions  It  would  m^poar  tliat  it  Has  ixx^ont^ 
ible  to  obtain  anyone  to  fill  the  pe^tion^and  as  the  emp(lo:;xaBint 
was  neeessary  for  the  eosiduet  of  the  airport^  an  aetuaX  energsnegr  did 
socLst* 

'Sim  soggstftion  has  1mm.  ^ade  tliat  this  parti  eular  ssq^lo^rM 
p9k9»  to  his  SMignment  ^  tower  wosk  was  a  oivil  aorviee  aiPDort 
atteodaat  cuidi  that  ixEider  the  ^roirlsions  of  Section  141  of  tl:;.^'  .-imstmr 
tbs  ssma^^  of  th&  airport  wooM  lieirs  tlie  nglit  to  teiai^orarLly  assign 
ld»  to  the  woxic  of  towe»  oparator*     I  aoobt  if  this  partieular  sieen- 
ing  oan  Tjo  giv«a  to  the  language  ooatedned  ia  Jiootion  141^  beeaoee  if 
it  eouXd,  it  would  be  p<:Mwiblo  to  xs^llify  the  civil  serviee  provisioaa 
of  the  charter  by  pexfidtting  the  bead  of  ths  departaent  to  £111  a 
teapeawary  civil  service  positioa  angtely  by  assignasat  of  soaeeae  al- 
reedy  wofking  ia  the  departtasot*     In  a(y  opinicm  tiie  i^rovisiona  of 
Seetion  14UI  deal  aore  with  th»  aaslgrBaspt  of  an  M^loyee  for  a  vezy 
brief  space  of  tisie  snd  not  for  aa  impeintstent  that  lai^t  extend  over 
or  fiionldis* 


You  are  thwefore  advised  t^t  so  far  aa  the  ^vaaX^p  tow«r 
o  srator  Is  eoncomed,  in  siy  opinioa  an  iM»tusUL  opsrgtaey  eosiste  and 
the  i%yor  iad  the  right  to  so  declArs  it  and  the  junior  tower  oper- 
ator shotad  be  psanoltted  to  oontiane  in  his  woxk  ^jntil  it  is  possible 
to  obtain  soaeone  to  rellevw  hibs* 

So  far  as  the  @arageiaaa  is  eoaeeiBedy  I  understand  tlie  facts 
are  as  follows t 

'fhat  at  the  espiration  of  his  ninety  day  eBoaosiasat  ths 
Civil  ^s«nd.eo  GCBsaissioa  aade  application  to  the  gaxm^giaen^s  uaioxi 
tor  an  eo^loyse  to  take  his  place  and  the  ooomissica  was  infoaaed 
tlmt  none  of  tlija  TsaeSovm  wkpo  available  for  teetporary  wcolc*     Bo 


shewing  hms  iMMsa  tm^am  of  any  othsr  o£f (wrt  to  obtain  a  quallfiad  aa^loT- 
••  to  fill  this  poaition.     PurtliflQeia(»n»»  no  ahoiring  has  baaa  aada  timt 
it  vo-old  not  IM  possible  to  c^Jtalu  a  qutalifiod  omi^loyea  tla^:>u^  aorat 
othar  asanas".    This  oaaa  diffwra  tvaa  tha  junior  tovor  operatov,  in 
that  aaida  troa  tha  knoaladga  of  aut^Laa,  thera  la  no  partioular  qual- 
ifioatian  3^qvdTtt6.  of  tho  gar&^gsoan  aztfl  it  sii^t  wtiJL  ba  i>oasibla  to 
obtain  sooaaaofa  nd^  eould  do  this  voxk  who  is  ongagad  in  sosie  othar 
oalUi^* 

fbarafova.  I  am  of  tha  opini<m  that  so  far  aa  the  garagSBaa 
la  eonaaxiiad.  atiffleiant  showli^  xias  not  l>m«n  nada  that  an  aetual 
aBarssxw7  agists  and  further  ef r«rt  should  ba  nada  by  tha  Mcoileipal 
ciallifty  and  by  tha  civil  ^H»rviee  ceBrais^ai  to  obtain  a  qimliflad 
asq^gfya** 

Rm^aetfuUy  aubaittady 

CISIC  ASTaOHBr 
T«t    <3«Btrollar 
Copiaa  tot    mnmisfliP  of  Utilitlaft 
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D»tt«Nd>«r  8,  194X. 


SUBJiiCTt  In   R«,  Conatruotlon  of  in^losid* 
T«rrao«  Sewer  Syatea. 


DAM*  siri 


I  hAr9  your  letter  of  Uo^mabmv  13tii  reeding  as  followei 

Tht  city  eotitempl&tos  tiie  conetructlon  of  &  new 
■ewer  in  t/ie   Ln^jleelde  Terrace  i^lstrict.  And  a  portion 
of  such  construction  »ill  be  on  «   lo-foot  ri,-ht  of  wey 
grauted  to  the  City  in  July,   l^io,  by  the   Urbim  Reelty 
laproveaent  Oostpanyj     a  copy  of  tue  form  of  graut  la 
attaciied.       ^ou  will  note  tHat  the  rifjht  of  way  carried 
a  reservation  as  follows  j  ^   ««**-iwa 

"•fieserYlng,   nevortaelesa,  to  the  ^^rantora.  their 

«tS?;'!°S'^f''^  «88l^jns,   ti.e   foS   simple   title  to'said 

«^L*^*^  ??•  ""^^"^   ^'^  ^«  *^^«  surface  thereof  in  euoh 
sMuaner  as  it  siay  see  fit,*  e«»*i 

iJrh«n"^!^w®-®''^  prooerty  owners,  the  euccesaore  to  the 
^,^  ^'®*'^^^   -Wovo  .ent  Compaiiy,  ..ave   iiai>roved  over  tijs 
hv'^L,  fT*^^(   ^'^^''^  ^  *  «xi8tim;  sower  was  co:,fitruct«d, 
by  plaiitins  lawns,    a.-rubs,  fiowe.-s,   coustractin^  walks 
fences,  automobile  entrances,  etc.  ^^--f^^  waxiss, 

*^  ^"i^  ""^"^^  "^f  '^^  necessary  to  exeavate  and  to  reeiovtt 

ii?.?!.^v^^''''''''v'*i'*^'*'    Ix-cludir^S  ao«e   trees  which  my  not  toe 

valua       ^fi.^f  .*"''^'  l"^  P^perty  owner,  undoubtedly 
value,       Sftiat   I  de;.*re  to  kiiow  iaj 

iM.«...J!*;i,^  ?*^^  ^^  ^-^J^  notify  the  property  o«mera  to 
remove  the  li^rovements  tiuBy  have    ..ade  on  the  rirt  of 
Clt't  **  ***"  «xp«r«8e,   prior  to  start  of  work  "by  the 

"b,        l8  It   incuctbent  on  tiie  City  to  reaiGve  and 
replace  as  far  as  possible  the   Improvements  above  referred 

•ell    l""'   *..  ^'*  excavation  for  the  sewer  will  undoubtedly 
t^M     ^T  ^"1  reconstruction  of  80»e  fomiUatioi>.  of  houses 
adjacent  to  t  ne  ri<^..t   of  way.        is  the  Oity  liable  f or  Inv 
daaaiies  to,   tnd  tne   support  and  reooruntruotlon  of  buildin^a 
adjacent  to  tiiis  right  of  wayT  oaxxa^rx^^u 
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"Plan  B-15,93B  showing  tlio  location  end  profile  of 
tha  rww  sftwer  la  att&C].^«" 


0  p  I  N  I  2  il 

Attec;A«d  to  jo\iT  letter   la  r  copy  of  the  fxrant  nsd©  to 
tiia  city  bi'   U.e   'ov.-   Ccl: f  rnla   Jockej   Ulub,   aiid  Urban  Henlty 
Inprove  riont  Co  to  the  city  an  aaaciRieiit  for  t!;e 

CO  iStructlotii  i  <    of  a  sewor.       Tiio  Indont^ir©  grant- 

lvi£  tl-ia  «aB«ii)0tit   is  dated  July  22,  1910,   and  atatttss 

"Tiu.t  tho  parties    jf  the  Tirat  p&rt   {   ev  Calif  or\. la 
Joctoey  Clitb,   Urban  liealty   L-^prove  -lent  Co:ii>eny)  do  by 
thoaa  pi^aents  f'.rent,   co;  v«y  and  confirms  unto  the  aaid 
party  of  tL»  a»coud  part   (City  fe-xidOouxity  of  San  t'rauciaco) 
forov<3r  fc  riijht  of  way  for  a  aewer  tiJCDu^b  tiAt  certain 
tract  of  land.*        (inscription  follows,) 

TL*  habondxaa  clause  of  the  indonture  reoda  aa  follows  t 

"To  have  and  to  hold  unto  ti.©  party  of  tiua  aecond 
part  forever,   including  the  ri^ht  to  ont^r  upon  8«id 
atrip  and  excavate  tiiuroin  lor  the  purpose  of  layin^r, 
a  sower  and  to  lay  a  aewer,  and  to  repair,  replace, 
iuspeet  aiid  iftain^tfiln  the  sarsa,  as  way,  fr Oi-i  time;  to 
tl7!)e,  be  necessary," 

It  would  appear  from  tlie  indenture  t>\at  its   j.:\' :  :e.9 
waa  to  grant  t:ile  sewer  eaaer-ient  to   ti;o  city  vki.ti.  Vat:.   a.-.-.iGr'- 
stand.iis  ti:.et, whenever  tue  city  should  cease  maiy^  tJie  prop- 
erty granted  by  tJio  oaso-ient,  t  e   nroporty  would  revert  to  the 
grantors,       Ti.e  only  ot;.or  c  i   in  ti^e   1). denture  for  the 

benefit  of  the  grai^tors   is  c  >t  in  tho  fall  v.   p:  clause, 

vrxich  you  quote  in  your  lettori 

"heservi  j,   nevertheless,  to  the  ii;rftntors,   their 
succeasors  nrid  asaicns,   the  fee  sir^ple   title  to  neiC 
strip  and  the  right  to  use  the  surface  thereof  In  sucii 
rrjannor  as  It  may  see  fit," 

The  reacrvation  of  tU«  fee  siasple  title  neana  tLtt 
If  tii©  City  sho  Id  abaiidon  tho  use  of  the  propert,-;  for  a 
sewer,   t'  c   nr.juortjf  wo^Jid  revert  to  the  graiitors  i»nd  the  addl« 
tional  a  "and  tiiC  ritjht  to   use  the  eurface  t^xereof 

in  such  as  it  :aay  see  fit"  cannot  bo  coiistruod  as  any 

rl^ht  to  prevent  t]--e  city  f r  >r3  c^aritinuins  to  nake  use  of  tiie 
easenent  i-^rttnted,  for  If  it  wex^e  so  ooaj^traed  it  would  be  in 
contravention  of  tae  rl  ht  |(r«nted  to  repair,   replaee,   inspect 
artd  (:!ai.  .ttili!  the  aewer. 
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You  er©  th<3ref'oi»«  advised  that,    il   ti  o  city  ..ub 
th«  rljht  to  excavate  slorit;  tb«  line  of  tne  sever  rir;  t  of 
way  to  an  extent   sufficient  to  !a«ke  tiie  necesnaT7  reptlra 
or  recs  ntruction  of  tie  sewer,   the  property  owners  can  be 
eonptiklled  to  resiove  any  improvenente  they  have  racde  on  the 
riciiit   of  way  ei^d  on  ti^elr  failiire  to  remove  said  Iraprover^enta, 
after  roasoi  able   notice,    the  elty  way  Itself  nake  the  removal. 

It   la   difficult,   h'3Wever,   to  deto  laine  tite  extent 
of  liability  of  tho  city  for  tiie  reatoralion  of  tne  surface 
of  ti.e  rlijiit  of  way  to  its  present  co  dltion  for  the  reaaon 
thtt  the  clause   in  the   indenture   on  t;  Is   subjoct   8e«.-na  to 
deal  with  tlie  obi Ifiati on  of  the  city  to  restore  ta©  ri^ht  of 
way  to  the  aaae  c>.. dltion  it  was   in  on  tlie  date  of  the  ii^deut- 
ure  -  tliat  la,    July  22,   IblO. 

Tiserefvro,    on  tiiia  point,    i  would  8i.4^.,i;eat  t\at   t:.Q 
offieiala  of  tie   L«j*&rt;aent   of  Public   Worke   onue&vor   to   comB 
to  aoao  agi^esaent  with  tl^e  property  owtvera  as  to  tie  liabliifcy 
jrestirsS  on  the  city  for  ti  e  rostoration  of  the  Siu-faco  of  the 
right  of  way, 

I  note  t;iaL,    in  sobdivisioji  c  of  yoiir  lettar  yoiuc 
at ate  as  follows: 

"c.       TSiO  excavation  for  ttie  sever  will  imdoubtedly 

call  for  the  rec^.atracfciaii  of  aoae  fo  .ndatious  of  loovisea 
adj&cent  to  tl^  ri  :;ht  of  way.        Is  tae  i-lty  liable  for 
ajiy  daeaages  to,   ttnd  tiie   atipport  and  re co-a traction  of 
bolldltxgs  adjacer.t   to  this   ririit  of  way?" 

la  view  of  the  fact  tnet  t/^  city  has  tise  ri^r^ht  to 
•xeav&te  t:.e  profjerty  for  the  pvirpoae  of  ropaSr  iiig  or  re- 

cortetr^ictliig  the  sewer,    t.^ere  will  be  no  liability  on  the  city 
for  ti^e  recoratjrtiction  of  foxuidetiona  of  houses  adjacent  to  the 
TiQht  of  way  provided  that  ti;e  city  acts  with  due   care, 
h:iwever,   a  vory  careful   sitrvey  should  be  riade  to  asoertein  the 
dancer  to  adjacent  property  and  due  notlee  should  bo  (^Iven  each 
property  oKi.er  to  "      t   their  own  proo&rty  ami  baildlnijs 

against  daiia^-e  wh-  t  arise  on  account   of  excavations  ;iiad© 

by  the  city.         I  c  ;  ox    \.   ©  opinion  tr-at   in  thip  way  the  city 
could  relieve   itself  of  til  claims  for  dan^gos  except  from 
oareleaenees   or  vie,(.;lit;;eno©  on  the  part  of  tiie  Departraent   of 
Public   ..orks. 

The  question  of  daaB^ge  to  existing  buildings  is  quite 
similar  to  t;-ie  KIKI^  nwnr  o«s«  mAch.  ax*ose  s<»mi  years  ago  ttnd 
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In  wr.lch  the  elty  w&s  sued  for  a  considerable  a»ount  of  laoney 
for  daaatios  aiietaiied  by  adjoiniuf,  prop^rtj^  ovnuru.        This 
action  vaa  finally  settled  by  agz^estont  but   I  woiJ.d  advice 
tiaat.    If  tlila  work  i«   to  be  dona  under  public  cor.tract,    tli© 
contract  be  so  written  tiit^t  the  coi  tractor  ^ill  aave  the  city 
haraleae  from  all  olalaia  for  daioagea  auata''  ed  bj  adjainlnjg 
pro  >«rt7  owriGra. 


Very  truly  yo-.ir». 


n 


To  - 

Chief  Administrative  officer 


c«c*  to 

city  Unj:,iiV99r. 
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Decomb«r   16    1941. 


SU:j»JIt;Tt   Position  of  Director  of  KdueatXonaX 
Publleatlona  is  Illegal* 


Dear  Sir: 


R  H  g  U  E  3  T 


This  offlos  is  In  receipt  of  your  request  for  an  opinion  with 
re  ard  to  whether  the  position  of  Director  of  biduoatlonal  Publications 
is  illegal, 

I  an;  informed  that  you  have  a  Department  of  £duoatlonal  Pablicatlons 
over  which  the  Director  of  Educational  Publloations  presides.  The 
functions  of  this  departr.ient«  I  am  lnfor%«d»  are  as  follows: 

"Penartment  of  adueatlonal  Publlcabions  • 

"The  purpose  of  this  departsMnt  Isi 

General  sapervislon  of  all  public«?.tions  issued 
for  the  schools*  Ineludlug  newspaperSf  Journals  or  handbooks* 
the  X'lvXaion  of  Educational  Publications  Is  responsible  lor 
the  public  relations  prof^ram  at  all  levels  of  the  school 
system  and  lor  the  dissemination  of  Ini'ormatlon  In  accordance 
with  Instructions  from  the  Superintendent  of  i»ohools  to  whott 
he  is  directly  responsible* 

"nie  duties  of  the  director  of  this  department  aret 

Preparation  of  Superintendent's  annual  report; 
Public  Schools  Weekly  aulletin;   publications  of  bulletins 
of  lnfor<natlon  Issued  by  the  Board  of  Education  and  th« 
Superintendent  of  Schools. 

Act  as  director  of  publicity  concerning  :»2bllo 
partlelpatlon  of  schools,  radio,  concerts,  entortalnrxents« 
oeremonles,  education  weeks,  dedleetion  of  school  uuildlnj/s 
and  similar  functions.** 

2  1  i  I  I  £  S 

School  districts  have  only  the  powers  speolflcallj  granted  to  tJBUtm 
unaer  tue  school  laws. 

SKELLY  V.  WESTMIJI3TEH  SCHOOL  DISTRICT, 

lOS  Cal.  659] 
23  CAT,,  J5THIS.  14* 

Under  these  conditions,  unless  tnerels  statutory  authority  for  the 
creation  of  the  position  of  Ltirector  of  Eduestlonal  Publloations,  suoh 
position  would  be  illegal* 


.2- 

M/  attention  has  been  dlreoted  to  Section  4.38S  of  the  School 
Code  a«  providing  authority  for  the  creation  of  thie  position.  1   have 
examined  this  section  but  can  find  no  autiriority  therein  for  the  engaging 
of  a  Director  of  Educational  Fubliet^tlons  under  the  broad  scope  of 
duties  set  forth  in  your  request.  This  section  iaerely  provides  as 
follows) 

Sec.  4.566.   RiaHT  TO  PHIKT  STATFfciE.NT  IS  PAk'PHT.5.1'  imv. 
The  f:ovemlng  board  of  a  school  district  of  any  kind  or 
class  xay  print  and  distribute  in  pamphlet  form  an  annual 
financial  stt^tement  of  the  receipts  and  expenditures  of 
the  school  district,  and  zsay  include  tiierein,  at  the  die* 
ere t ion  of  the  board,  a  general  report  concerning  the 
conduct  and  condition  of  the  schools  of  the  district. 
aimilar  information  of  value  to  the  public  regarding  the 
sehool  systeiD  may  be  printed  and  distributed  frc^  time  to 
tine,  or  published  not  oftener  than  once  a  year,  in  a 
newspaper  of  general  circulation  published  within  the 
district." 

I  believe  that,  if  the  cbities  were  limited  to  the  natters  set 
forth  in  this  acliool  code  section,  an  individual  could  be  «n^:aff«d  for  t>ie 
purpose  of  perfortulng  the  functions  provided  by  this  section.   However, 
I  desire  to  call  your  attention  to  the  fact  that  such  person  would  have 
to  be  employed  anaer  txis  Civil  Service  provisions  of  the  San  Franeisoo 
Charter,  since  section  135  thereof  provides  that  "non-teaching  and  non- 
technical positions,  and  positions  not  required  by  law  to  be  filled  by 
a  person  holding  a  teaching  or  other  certificate  as  required  by  law, 
shall  be  wiployed  under  the  Civil  Service  provisions  of  this  Charter." 

A  position  created  under  Section  4.386  of  the  Sehool  Code  would  not 
come  within  the  scope  of  Section  5.150  of   the  Sohool  Code,  dealing  with 
the  granting  of  educe lioxiaX  eertif icates,  and  the  provisions  of  Section 
138  of  the  Charter  re£:6rding  tenure, as  it  is  not  specifically  provided 
for  in  either  the  school  Code  or  tae  Charter  and,  therefore,  would  not 
be  a  tenure  position  as  recognised  under  the  school  laws. 

See:    BRIHTEI.  v.  BiJAKD  OF  EDUCATIOH, 
110  Pao.  2nd  (Cal.)  440. 

In  view  of  the  foregoing,  I  aai  of  the  opinion  that  the  position  of 
Director  of  Bduoi^tional  Publications, aa  now  constituted,  is  illegal. 


Respeetfully  submittedy 


City  Attorney 


Tot 

Superintendent  of  Schoola. 
#3 
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StJBJBQTt     iiii-port  E!^l©yee»  J^ivine 
•eir-HSWDsd  ears  lX&bl«  for 

htam  ftJBHsL  worlc. 

tM»r  Sin 

You  have  ftsked  wbethar  the  Clt^  K>uld  be  liable  for 
^ezBtt.^ee   to  perstm  or  property  oecftslwaed  vhile  an  ea|>loyee 
of  tl^  r  on  pranolseo  Airport  was  drlvln^^  fro%  hla  hose  to  the 
-^Irposrt  or  vlee  versa.     You  have  astfuaed  that  the  employee 
ovne  the  mishlne  thriioaused  the  daaat^e* 

OPI^JIOK 

Seetlon  400  of  the  Vehiele  Code  l:r:^s6s  &  litOjllity 
on  a  city  &x^  county  fco*  dasjB.~,o  oocaaioned  by  an  officer, 
ag^«mt  or  eaployee  opoiv  tin.-  &  laotor  vehiele  "isriben  acting 
within  t^»  acope  of  hi«  of  flee,  a-ency  or  esploiuasnt*  ♦     ^^ye 
question  then  resolves  itself  into  a  o«is  id  oration  of  vhether 
goln^^  to  or  oQolztg  fr<»i  work  is  within  the  soope  of  esoploynent. 

As  waa  said  by  the  Court  In  Maesbaim  v^  Traun^;  Label  Co*. 
46  Cal.  App.  561 t 

*Xt  ls«  of  course,  an  old  and,  indeed,  an 
elesasntary  doe  trine   *th&t,  i^tvere  the  reliction 
of  oMMiter  and  servant  exists,  the  smster  is 
respo^nsible  to  tbdrd  persons  for  the  dataa,j,e 
iMiUsed  oy  the  wron^:.ful  acts  or  oaisslomt  of 
hio  sei'vanta.  In  the  course  of  their  e£i3?loy>- 
ntont**** 

In  the  ease  cited  an  ejstployee  while  on  his  way  to  iK&rk  drove 
a  Boiehlne  owned  by  his  st^lo^r  atrnptLXsy  and  injur<^  tl)»  plain- 
tiff*    'ShB  co^«ny  allowed  the  eatpleyee  to  use  the  rischine  in 
^olnc  to  ^'f^  fr<m  work  Aod.  paid  i^azH&^  ehargee  for  parkin^*  tl» 
3ii»>chlne  Sit  ni.:ht*     t^ployee'e  duties  with  his  oo^mny  vexv 
that  of  salesKi&n.     tctie  faot  of  driving,  tlie  autcMBtobllo  frooi  the 
f^ax%^e  to  his  place  of  esiploytient  and  back  to  the  ^^rage  at  the 
close  of  the  day,  idxile  so  drivln^;^;  did  not  constitute  part  of 
his  enployKsent  as  salesE^n*     £>o  held  the  Gourt  and  the  cosipany 
was  not  liable* 

The  Ifusshaua  ease  refers  to  li^uohle  y,  PanaaMt  Paclfle  Co. , 
30  Cal.  App*  715,  as  an  authority  siu&tainln     the  view  •xpr^a^atiCL* 

rnder  the  facts  presented  by  you.  It  appears  to  ae  that 
the  City  is  in  a  laore  favorable  position  t:.an  the  defendant  in  the 
thasebaua  v.  Traund  ease,  in  this,  that  tiie  employee  of  the  :iUrport 
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omnm  th«  sm chine   that  laay  oeiue  tb*  dunf^**     BMNnr^r,   the  Publle 
ITtilliicis  Conraissioa  by  its  liesolutlon  No*  3846  allows  cttrtain 
Airport  CKRipIoyees,  In  tt<idltlcm  to  8&l6rl«««  $15  par  rtontli  for 
t2*fins{»ort&tlc»i  ohargas  to  and  froa  tha  /iirport*     It  1»  to  be 
noted  thAt  ths  resolution  doe«  not  direct  th»  ensployee  aa  to 
what  inode  of  tranaportation  he  ehoxild  adopt,  there  being  avail- 
able f<»*  liim  busea  and  rail  faeilitiea.     imci  further*  the  mere 
faot  that  an  allovanoe  for  tranaportaticxn  ie  uiade  does  not 
Hilitate  against  the  City* 

^  He3L«  y*  Bai^tley*  115  Cal*  &pp*  602 «  an  employee, 
in  addition  to  iue  salary  aiH2  eoasslseiona,  vaa  allov«&  fSO  a 
flionth  for  tl^  uae  of  his  ear  on  the  buslnesa  of  hia  etaployer* 
While  rett^min,;^  fr<m  work  to  hia  hone  he  e  aused  an  aeoident 
aiKS  the  Court  held  the  employer  ««s  not  liable,  tm.  the  the<»*y 
that  he,   the  er^loyee^  was  net  within  the  eeope  of  his  employaient 
at  the  tirse  of  the  aocideat* 

In  the  ease  of  ^mdfses  v*  Safeway  stox^a,  4  Cal,  App* 
(S)  589,  the  foreij;oln,i  principle  la  &o5aowi©fif;«<i  and  ewiaent 
Bade  on  the  •,;ola;,  and  coealn,;  rule*  aa  construed  by  the  In- 
dustrial    .cnldent  CoiiE^lssisai*     !ihe  ♦i^olnt-  and  oocain^  rule"  ie 
a^^aln  oomonted  up<»j  in  Uobiiiscm  v*   -.jeov^i^,  16  Cal*   (2)  238 
tkXiA  reaOi;jii»©e  the  principle  t^iere  is  no  liisbility  on  aa  eia*' 
ployer  for  acte  of  an  ©nployee  oocarrln ,  at  a  ti^w  wben  the 
employee  is  not  ronderini^  a  aerrioe  i^rowla    out  of  or  incident 
to  the  eaployeaeat*     Xhis  oaae,  however,  w«nt  off  on  another 
point  knosm  a»  Uie  "speeial  erraisii'*  rule. 

It  is  tiierefore  safe  to  conelude  that  ^oinz  frost  or 
to  work  is  not  within  the  set^e  of  ce^loymcott  of  an  Airport 
tts^loyee,  and  hence  no  liability  while  the  itsipleyee  is  so 
tranejHsrtini^  lilms^elf  attaohes  to  the  City* 

?hia  disposes  of  yeiar  first  ctuestion,  wh»  ther  the 
inxuranee  eould  safely  be  dro|»p^  in  its  entirety.     It  nay* 

x»  to  your  seoond  qi^eryt     tn  the  event  you  oontsoaplate 
havia.:  employees  of  the  Airport,  while  uglnt    tlielr  own  autehines, 
perfona  duties  la  coijneotion  with  business  of  the  iiirport-  tbe 
City  would  tw  liable  for  daatat^ee  occasioned  while  the  eiapioyees 
were  so  eonductin^f^  thttj&aelves*     If  it  is  your  intenticm  to 
protect  the  Cit;r  from  di^w  es  so  arising  it  will  be  neeeeaory 
for  t^ou  to  atibitsit  the  nanes  of  the  eaployeee  using  their  own 
aaehines  to  th£>  insuranoe  earrier,  and  as  to  what  elaaaif lea- 
tion  the;?  8.'>oul<3  bo  plaood  in  is  a  siatter  of  eontraet  to  be 
agreed  upon  between  you  astsfi  the  insui^anee  oompany*     Tlie  insuranoe 
policies  are  not  before  me  for  study* 

^  the  ''^*  ^^^^» 

Mussger  of  Utilities 


3341 


D»e«Ml>er  17,  1941. 


SOB<Ji:CTt   Leavos  of  Absence  t» 

oT  ttM   CalironUa  State  Oaard. 


Dear  Giri 

I  liAve  your  lotter  of  iMcertber  0th  reading  aa 
follows: 

"Two  Bieiabers  of  tha  ^.  II,  daYount;  Uonorlel 
Huaaxia  staff  iusva  boon  celled  into  active  servlco 
In  tii«  Ctllf  vi»i  i&  ntfcto  Guard,    ill  you  pleas© 
advise  na  aa  to  their  status  as  employees  of  the 
City  and  County  vof  San  Francisco,  t'rjB^t   Is  to  aay, 
whether  they  reoolvo  any  ;;>art  of  their  salary  as 
municipal  eaployeea  and  also  wijetber  any  ofiiclal 
actloti  has  boon  t«I:en  to  protect  tiu»  Mimlclpal 
positions  af  employees  oalled  Into  this  se  vice, 

"Inasaruch  as  this  will  affect  tka  tl^ierolls 
to  be  filed  within  the  next  few  days  will  you 
kindly  let  bub  heve  your  opinion  as  e  >on  as  possible." 

OPINION 


The  califor.iia  Ltate  Guard  was  ore^vted  by  the  last 
session  of  the  Ltete  Lof^lslature  and  Its  stfitus  has  never 
been  exactly  defined.       It  was  ort^anised  to  take  the  place 
of  the  State  Militia  which  went   into  tu&  sdrvioe  of  tl>e 
Federal  Government, 

Under  Section  39S  of  the  i^ilitary  and  Vetex^ans 
Code,   officers  and  i^iemborc  of  the  £-tuts  .iilltia  ore  sii;  itled 
to  a  thirty  days  leave   of  absence  with  pay  vhen  tjuey  are 
called  into  emotive  service, 

I  under sta;^d  that  tlie  £itate  Guard,    in  the  present 
eaargency,   is  servlr-£j  in  many  pieces  In  the  State  of  Calif- 
ornia and  tiifct  thore  ains  several  eisployees  of  tlio  City  and 
County  jf   :>an  Franc  Lsco  who  have  been  crtlled  into  active 
service  in  tiie  state  (luard, 

Tije  State  Ouard  is  perforsilng  tlis  duties  wi  ieh 
wo\ild  have  been  performed  by  the  state  i-iilltla  had  tla  t 
body  not  been  xaerged  with  txie  United  States  Arsty  and,  while 
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the  Gia&rd  nfty  not  b«  *  part  of  tb«  lUlitia,  It  is,   as   I  have 
9».Ld,p9rtortid.nti  the  duti«a  or  tb»  Militia*        I  ballave  that 
nootion  3y&  or  tu©  illlltary  and  Vefcorarw  God«  is  ona  ot  thoso 
•ootiona  vf;.ici^  ia   entitled  to  a  most  liberal  ojz<8truction  and 
«v&jry  effort  should  be  exerelaed  to  see  tlifct  it  serves  Its 
fixLl  pui'pose* 

One  of  its  purposes  is  to  compansate  tJioae  wiio  ere 
actually  doing  work  for  ti.e  f;t«tto  -  end  this  the  State  Otiard 
is  now  doing.        I  as  therefore  of  the  opinion  that  tJriS 
engjloyees  of  the  Ulty  and  County  of  S  an  i  raixciaco  sHoald  be 
given  tUe  benefit  of  any  doubt  in  tJ;ie  mutter  and  should  be 
allowed  tlw   sa>ae  exceptions  and  tiie  »&am  eoopensatioriS  as  is 
provided  in  the   Military  end  Votarans  Code  for  tlioao  vho 
saz^e  in  tiia  Militia. 

I  tlierofore  believe  tl:iat  the  eaployees  of  your 
Departnent  wiio  are  actiially  serving;  in  th©  atate  tfiaard 
are  •ntitled  to  leaves  of  absence  during  ti^ir  itetiod  of 
seiTvice  a/id  also  to  co  sponsaticMi  for  a  period  not  to  exceed 
one  month* 

Very  truly  yours, 

— ^mnssmmr. 


To  - 

Board  of  Trustees  M«li*de Young  Meiaorial  Museum 

Copy  to  - 

Civil  ii>ervioe  Coinriiasioti. 
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SUBJECT : 


P««r  Slrt 


December  22*   19«i. 


Supplementftl  Opinion  Itegardlng  Lej^ttllty 
of  Position  of  Director  of  Educational 
Publications, 


R  E  ii  U  E  S  I. 


Since  rendarlng  ay  opinion  to  you  of  D«c«Hbor  IS,  1941,  concern* 
inti  the  legality  of  the  position  of  Director  of  Educational  Publica- 
tions, the  followinii  correspondence  has  passed  betiseen  us: 


12/15/41 
Board  of 
Education 

to 
City  Attorney. 


"Last  week  I  askred  from  you  an  opinion  as  to 
the  legality  of  the  position  of  Director  of 
Kduaational  Publications  in  the  adainistra- 
tlve  staff  of  the  San  Ifanclseo  School  Depart- 
ment,  I  should  like  to  add  to  that  request. 

"In  case  the  position  referred  to  is  illei^al 
and  illegally  held,  as  stated  in  the  report 
received  frou  the  arand  Jury,  lias  the  board 
of  Education  power  to  abolish  the  position 
at  this  time  or  to  clxantsa  its  duties? 

"If  the  position  is  illegal,  has  the  holder 
of  the  position  tenure  and  contractual  rights 
and  may  salary  be  paid  to  the  holder  of  the 
position?'* 

Signed  -  Bourse 


12/16/41 
City  Attorney 

to 
board  of 
Education. 


"Under  date  of  yesterday  I  addressed  an  opinion 
to  yoxir  iM>ard  relative  to  tlie  position  of  Di- 
rector of  }  ducational  Publicatiotw. 

"Since  writizig  tliat  opinion,  and  in  fact  wit^iin 
the  last  hour,  there  has  cone  to  this  office 
information  that  the  person  who  has  heretofore 
occupied  that  position,  and  is  still  occupying 
it,  has  an  educational  credential  which  might 
permit  hia  to  carry  on  the  work  heretofore  as* 
si^ed  to  the  position. 
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"You  are  therefore  advised  that  «e  would 
like  to  iiave  the  fullest  Information  on 
the  subject  as  to  the  duties  perforsxed 
toy  the  present  occu;  ant  of  the  position 
and  what  his  educational  credentials  are, 
if  the  duties  as  outlined  prior  to  Decem- 
ber 4,  1941,  are  permitted  to  staud." 


Signed  -  0»Toole. 


18/17/41 

board  of 
Education 

to 
City  Attorney* 


*'In  reply  to  the  statttaent  made  that  this 
office  did  not  furnish  you  with  all  facts 
concez>nin^  the  duties  of  the  Director  of 
Edueatloiuil  Publications,  I  am  pleased  to 
BUtait  the  following t 

"The  duties  of  the  director  are  stated  In  a 
aemorandua  given  Mr*  Mullany  by  ma  ou  De- 
cember 4.   A  copy  of  this  oflmorandim  was 
enclosed  in  my  request  for  an  opinion, sent 
you  on  December  18.   As  Indicated  in  the 
memorandum  by  the  deleted  portion  thereof, 
his  duties  prior  to  December  4,  as  assii^ed 
to  him  by  a  prior  superintendent.  Included 
supervision  of  joiirnallsn  in  Jimior  and 
senior  hl^^h  schools.  Such  supervision, 
which  was  never  assigned  by  Board  of  Kdu- 
cation  action,  was  withdrawn  by  me  on  De- 
cember 4  and  since  that  date  has  not  con- 
stituted part  of  his  duties." 

Signed  -  Jlourse 


In  view  of  the  passage  between  us  of  these  letters,  I  shall  under- 
take to  answer  the  additional  questlozis  raised t 

(1}   ^as  the  position  of  aeorge  .>•  Uullany,  Director  of  Publica- 
tions, iegally  held  by  him  prior  to  December  4,  1941? 

(2}   has  the  Board  of  Education  the  power  to  abolish  the  position 
of  Director  of  Publications  or  to  chaiige  its  duties? 

(3)   If  the  Board  has  such  power,  and  the  position  is  abolislied 
Immediately,  is  lieorge  J.  Mullany,  the  holder  of  tlie  position  as  constl- 
k  tuted  prior  to  December  4,  1941,  entitled  to  salary  thereof,  to  June 
'  30,  1948,  said  date  being  the  end  of  the  school  year? 
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(4)   If  the  position  of  Dlractor  of  Educational  Publics tiona  la 
illegal  as  ooustituted  since  Deoember  4»  1941,  (a)  lias  tSr*   Mullany 
tenure  and  contractual  rights  therein,  and  (b)  may  salary  be  paid  to 
him  in  such  position? 

OPINIO^ 

I  have  examined  the  duties  of  George  0*  Mullany,  Director  of  Kduoa- 
tional  Publications*  as  tiiey  existed  prior  to  Leoentber  4,  1941,  and  I 
eat  of  the  opinion  that  tiriis  position  waa  entirely  lawful  during  the 
period  prior  to  Deooraber  4,  1941,  during  which  time  the  position  included 
the  supervision  of  Journalism  instruction  in  junior  and  senior  hi|^ 
sohools,  assuming  that  the  supervision  did  not  cover  more  than  half  time* 

In  response  to  the  second  question,  please  be  advised  that  the  Board 
of  Education  has  the  duty  to  abolish  any  ille^^al  position  and  statutory 
rii^^ht  to  abolish  any  legal  position  under  its  control  and  to  change  the 
duties  thiereof.   See  Section  5*711  of  the  School  Code.   I  am,  therefore, 
of  the  opinion  that  the  Board  of  :mduoation  has  the  power  to  abolish  the 
position  of  Director  of  Publications  and  to  change  the  duties  ttiereof* 

In  answer  to  the  thlx^  question,  please  be  advlaed  that  in  order 
for  Q'eorge  G«  %r^ullany  to  have  legally  held  the  position  prior  to 
December  4,  1941,  it  was  neoesaary  that  Mr*  khillany  should  have  a  valid 
teacher's  certificate  authorising  hlja  to  teach  in  the  aehool  and  classes 
in  which  he  whs  to  supervise  instruction.   My  investigation  shows  that 
Mr*  Mullany  did  have  such  a  teacher's  certificate,  and  also  that  he  was 
not  employed  to  supervise  teachers  for  more  than  half  time  dt^ring  any 
school  week  during  this  period,  and,  therefore,  conformed  to  the  pro- 
visions of  Seotion  5*470  of  the  School  Code* 

In  view  or  the  languaj^e  of  Section  5.470  it  appears  that  Mr*  Mullany 
occupied  a  contractual  status,  with  the  Board  of  Education,  similar  to 
that  of  a  certificated  aupervlsor,  and  because  of  the  fact  that  a  certif- 
icated supervisor  would  be  entitled  to  full  cc^npensation  to  the  end  of 
the  school  year,  if  a  position  were  abolished  duriii^;  the  school  year, 
I  am  of  the  opinion  that  i^r*  Mullany  woulu  be  entitled  to  the  aalary  of 
the  Director  of  Educational  Publications  to  June  30,  1942,  less,  of  course, 
any  aalary  paid  to  hia  as  a  teacher  in  the  SAhool  department,  if  he  were 
assigned  to  teaeliing  work. 

With  regard  to  question  number  four,  please  note,  as  pointed  out 
to  you  in  my  opinion  of  Deowaber  15,  1941,  that  the  position  of  Director 
of  Educational  Publicationa  as  constituted  after  December  4,  1941,  is 


ill«».jal.   It  follows,  therefore,  that  the  holder  of  such  lller»l  position 
would  not  have  tenure  in  the  position,  nor  would  he  have  contractual 
rights  therein,  except  as  hereinbefore  aentloned. 

The  second  part  of  question  four  has  already  been  answered  by  my 
answer  to  question  three,  ift^erein  I  pointed  out  that  Mr,  ifeillany,  bj 
reason  of  his  supervisory  work,  based  on  his  educational  credentials, 
acquired  certain  salary  contractual  rlrhta  until  the  conclusion  of  this 
school  year  on  June  SO,  1942,  by  virtue  of  his  taking  over  the   duties 
of  the  position  at  the  beginning  of  this  school  year  on  July  1,  1941. 


aeapeotfully  submitted. 


TfWTrmfm' 


To: 

Superintendent  of  Schools < 
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];)«««d»*r  £9,  1941. 


SUBJECT  t      Fayaent  to  Ohiu^er  of  Gotmavce 
\m6»r  Contract  entered  Into  for 

Publicity  iiu6  ildvertisltiG, 


Dtt&r  Slrt 

I  understand  a  question  h&»  arisen  and  an  inquiry  is 
being  conduoted  by  the  Finance  Cotxaittee  of  the  Board  of  ^upor* 
visors  as  to  what  vouoiiers  tha  Board  of  Supervisors   is  erititled 
to  jreoeive  froei  the  Ciisuabor  of  CQim^ero*  to  support  expenditures 
awde  under  its  oontraot  of  July  1,   1941,  wherein  the  Chsuabv 
was  retained  to  render  aerrices  to  tina  City  for  the  purpose  of 
advert  is  it  vg,   exploiting  m^  ^mkint;  known  the  reeouroes  of  tliS 
Cit^  &!id  Govmty,  ete.        In  other  words «  the  lan^^uage  of  the  con- 
tract  follows  tiis  lang-oage  set  forth  in  Coction  4041.5  of  tixe 
Political  Code  relative  to  ta©   iavylrts  of  a  tax  for  publicity 
ar^  advertisiui^  on  be -^If  of  any  ooxinty* 
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Brief ly,  tiie  provisiofis  of  ttM  eoiitraot  as^e  as  follows: 

"aiMV^&a  the  ijarty  of  the  first  part  is  desirous 
of  retaining  the  services   of  tlio  party  of  the   secoiid 
part  for  t;:ie  purpose  of  advertising,   exploit iii^j  and  sjaking 
known  tii.e  resoxirces  of  the  county  for  the  purpose  of  in-» 
dueing  inrai^ration  to,  and  increasing  the  trade  and 
eosooerce  of,   said  co-unty,   bixd  advertising]  for  said  purposes 
tiio  Sijri cultural,  ho.  ticultural,  viticultural,  mineral, 
industrial,   cOin.aercial,   cllisatic,  educetiojial,   recreational, 
artistic,  lausioal,   c\U.tural  and  other  resoxirees  arid  advant- 
ages of  tiiC  ooimty." 

Tno  oontraot  further  provides  tmt  tiiB  services  to  be 
rendered  shall  be  iiTrorriMd.  by  the  Chaaaber  only  on  receipt  by 
t.\.e  C  ia«.bor  of  a  montixly  so^-vice  order  duly  sif-^ned  by  the  Chief 
AdalnlDtx»ative  jfficer.       The  ooiatraot  furt/.er  provides  for  tiie 
total  a»ount  to  be  paid  for  the  services  -  tiie  sua  being 
|6&,000.00. 

T^isre  is  an  additional  provision  in  the  contract  which 
reads  as  follows! 

"In  coiiSideratlob  ti^ereof   {Uim  services   to  be  per- 
fort!>ed)  ti-e  party  of  ti\e  first  part  aiprees  to  pay  to  the 
party  of  the  second  part  for  the  performing  of  said  ser- 
vices tlie  actual  oost  thereof  la  an  araount  not   to  exceed 
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tlM  fiL»oant  authorlsttd  for  eacJa  period  by  tu«  Issuftiioe 
of  th«  sarvioo  ord«r  roforrad  to  Ixoreln." 

Undoubtedly,   if  it  v^re  not  for  the  lest  par&j^repJi 
«b9T4  quoted,   the  o.,ly  .tj&tter  \s  Ich  w.-iuld  iiave  to  be  coneidered 
by  the  Controller  or  by  tae  Cliiof  Admlaictrative  Officer,  wl.o 
execute*  tlM  eu  tract  on  bei^lf  of  tie  City,  woitld  be  whebher 
or  not  tl;*  agreed  services  were  performed  and  if  tiiey  tended  to 
fcccajnplioh  the  purposes  set  forth  in  Section  4041.5  of  tlie  Polit- 
ical Code,        It  would  riake  little  dJ-fference  to  the  City, or  to 
the  officer  executliig  tl^e  cositraot,   or  to  tioo  Controller,  whftt 
pskrticvilsir  iadivldusl  or  eai^loyee  of  t'nA  GhBxs&iQr  performed  thm 
aervloes* 

Tiiie  prlTiOlple  vas  given  exx^roaeion  by  the  supre«ie 

Co         .  '   >>ur  State  In  tlie  caee  of  cn/jj-iia:!--    .T  COi&girtCi:  v. 

31.  ,   212  Gal.   607,        Tlils  c&s'e  'inroiveix  'tli*  coustruotlon 

of  t  provieioii  of  the  iiecrarijonto  clicrtei'  wLicIi,  while  not  identical 

with  tlie  provisioi^s  of  t:"iQ  section  of  the  Political  Code  above 

referred  to,  vaa  very  sirailar. 

m  ti*is  case  tii«  City  of  oacroMonto  entered  into  a 
oonti^ct,  ptjrsxuuit  to  tlie  provlslojia  of  its   Cliarter,  witii  the 
Ctmisber  of  UoEtaeroe  of  thAt  city  -nd  p&jmeixt  for  the  eervlcee 
to  be  rcndored  by  tlie  Clia^er  of  Ooitsneree  vas  not  to  exceed 
$5,000.00-       Tii&  duties  wx.lch  tiie  G'-iajaJber  agreed  to  porfona  were 
mtnmvlAt  cwre  diversified  than  tUjee  provided  for  in  the  Politi- 
cal Code  section  and  the  contract  :,')rovided  for  certain  specified 
services  a«d  also  provided  tJmt  t!ie  Ciifi^dbor  should  aid  in  the 
work  of  ixiduciii^  IjaiaiGretion  to  tiiC  clty,iind  exhibiting  smnufactured 
and  othor  products  of  txic  city,   and,  generally,   to  advsiJ^rtlBe  tii© 
city. 

The  action  was  broo^jht  against  txie  Treasurer  to  compel 
thB  pay;aent  of  the  a:»ount  specified  in  the  coii tract.       BevoraX 
questions  arose  -  among  tij^ra,   that  tije  hirlrig  of  the  Ci^iai^er 
was  an  unlawful  delegation  ot:  power.        in  disposiix^;  of  tlJ.s 
question  the  Co\-u>t  st^ids 

"But,  while  isi^islative  or  discretionary  poT^evn  or 
trusts  devolved  by  clyarter  or  law  on  a  council  or  govern- 
itiQ  body,   i>T  &  specified  board  or  officer,   cannot  be 
delegated  to  others,   it  Ic  eqioAlly  well  e  stciblislied  tiiat 
ministerial  or  admi-ilstratlve  fianctions  s»ay  be  delegated 
to  subordir.atee  or  i:.i;e;\tB," 

However,  froia  t)ie  para^'xaph  hereinbefore  quoted  froM 
the  cor.tract  in  the  instant  case,   it  would  appear  tiuat  the  con- 
tract ^jrovides  tiiat  the  Ciiaajber  should  be  rei^tirsod  only  for 
the  actual  cost  of  the  sex^ices  rendered.       Tiierefore,   if  the 
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Ch&ajj^i.  acc<ffgipll8l^<l  all  th«  work  to  bo  p^vforrmd  njjd^r  thm 
contx»aot  for  less  tijsn  ttJB  coi:tract  price,   to-»lt,  ^85,OOO#0O, 
the  Chaabttr  would  b«  entitled  only  to  rolx^ureenent  for  tise 
aetual  eost  of  tiie  sewiGBS  rendered. 

Tawrefure,    I  am  of  the  opinion  tliftt  tUe  wiiJte  f  Adiuin- 
istrative   Jf fleer  or  the  Co  -troller  iiae  a  rli;lit  to  Jiave  the 
CtmaSaer  of  Comi^rce  give  an  &oco-ijttt  siumix^.;  tiie  aetual  cost  of 
trie  services  rendei:*ed. 

Wlien  «e  take  into  cunsideratiaxx  t..e  fact  tltst  the 
Clm^^r  of  Ooaisaeree  i«  en^t^icidd  la  riCtlvitlds  ot>^r  timn  tir^at 
of  expending  tiie  sioney  allowed  by  tiie  City  for  tiifl  particular 
activltiea  'f  tne  City,  we  underetaiid  tliat  employees  of  the 
CiiBsdaer  would  not  be  prohibited  froii  ^>ei'foj:nlng  dutlea  not 
pertinent  to  tiie  ulty*8  work.       Ti'^^refoire,  an  itezlLsed  statexaent 
•hem lug  tii*  fact  tkiat  a  certuln  aapioyoe  did  put  in  a  certain 
aii»\mt  of  tta»  In  perforr.iine  work  In  connection  wittj  the  City 'a 
contract  eould  be  tanen  by  ti>e  i/otitroller  a«  a  showing  of  the 
actual  cost  of  the  work  p>::rfor:3ied  by  the  CxiAiaber. 

True,   the  Controller  has  ti.e  absolute  rif^t  to  satis- 
fy htaself  that  all  aaoonts  paid  to  the  Ci^atiiber  wer*e  used  for 
tlte  prurposes  of  the  contract  and,  under  tiie  provisions   of  i>«etlon 
64  of  the  Cijfirter,  he  ims  the  po«»or  to  prescribe  the  -ethod  of 
instailir^;,  keepitis  aixd  rendering:  accounts  ajid  fiiianciaX  reports 
to  be  rendered  by  the  several     f fleers,  bojirds  and  eBiplojees  of 
the  City  tiid  under  tiiiit  authority  he  lias  tlie  rij^j^it   to  satisfy 
hlxuelf  th&t  t.xe  Boneys  provided  to  be  paid  uncier  lua  eotitr&ct 
were  aetxiaily  expendod  for  the  pun^osee  of  tlie  contract. 

This  he  »i;>xt  do  by  de^iandlng  Individual  receipts  from 
every  employee  who  is  paid  by  city  funds,  but  orJLy  to  the  aiaount 
that  said  emplo^iee  is  ^mid  by  city  f\mds.        On  the  other  iutnd. 
If  the  C'iut roller  should  prefer,  he  ^i&s  a  right,   perso-^ally  or 
throuc^h  his  assistants,  to  aake  an  ex.a:iilrt&tiOLx  o£  the  books  of 
the  Chatter  to  as.sure  hlaself  that  any  mooneye  received  by  the 
ChXLaber  froxs  the  City  have  been  expended  for  the  pxirposes 
specified  in  tne  contract. 

mi^a  the  Coittrollor  has  thus  satisfied  liismelf  he 
has  complied  with  trje  duties  imposed  by  Section  34  of  tJ-ie 
C?sarter  and  the  only  review  that  the   lk>ard  of  Bup^rvisor^  would 
bave  in  tli«  oatter  is  widin  its  experts  make  tie   Board's  final 
audit   of  tiie  Gor:troller*s  books  as  provided  in  Section  60  of  the 
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abarter.       The  Boerd  of  £up«rTl«<am  la  •ntltl«d  to  :^v«  sub- 
nltt«d  to  It  vuoh  receipts  &•  «xm  filed  with  the  Controller  but 
sho.ild  the  lioferd  desire  rurther  iiiforL»tion  it   ehorild  be  obtained 
uadei*  the  provlsl  j  „b  of  i'ection  63  of  tko  Cls&rter  as  Wjove 
laentioned. 


Very  tnay  yours. 


To  - 

The   Controller. 

Copies  to  - 

Fli~<ance  Oos^oittee  of 

tii©  i:«3&rd  of  Supervisors. 

Cbsursiber  of  Uof^-icroe. 
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Deoember  29,  1941* 

SUBJECT:  In  re  Coimnenoement  of  Term  of 

Honorable  Melvln  I.  Cronln,  Judge 
of  the  Frunlclpal  Court # 

Dear  Sir: 

I  have  your  request  that  I  advise  you  as  to  when,  in  my 
opinion,  your  term  of  office  as  Judge  of  the  Municipal  Court  of 
the  City  and  County  of  San  Francisco  will  ooamnenoe.  You  have  sent 
me  a  copy  of  an  opinion  rendered  to  you  by  Attorney  General  V/arren 
on  the  subject  (which  is  hereto  attached),  in  which  he  states  that 
the  constitution  and  state  law  prevail  over  the  charter  as  to  the 
term  and  tenure  of  judges  of  the  Municipal  Court* 

OPINION 


I  have  read  Attorney  General  V/arren »s  opinion  with  a 
great  deal  of  care  and  interest,  and  state  that  I  concur  in  the 
conclusion  ndiich  he  i.as  reached  on  the  question  of  the  commencement 
of  your  term  of  office.  While  further  authority  is  not  necessary 
to  confliwi  his  conclusion,  I  direct  your  attention  to  the  case  of 
WILSON  V.  ..ALTERS,  Loa  Angeles  No.  17792,  decided  by  the  Supreme 
Court  on  December  2,  1941  (not  reported  vintll  December  9,  1941), 
and  now  foxmd  in  6  Cal*  Dec.  638.  In  this  case  the  Supreme  Coiirt  - 
while  not  deciding  -  intimated  most  strongly  tliat  a  judge  of  the 
Municipal  Court  of  Los  Angeles  was  a  constitutional  officer,  but 
nevertheless  it  did  hold  that  the  office  of  Municipal  Judge  was 
within  3egl3latlve  control* 

On  November  25th  of  this  year  I  had  occasion  to  advise 
the  Controller  of  the  City  that  the  Legislature,  and  not  the 
Charter,  fixed  the  conpensation  of  the  several  judges  of  the  Munic- 
ipal Court  of  San  Francisco.  In  that  opinion  I  quoted  from 
CHAMBERS  v.  TERRY,  40  C.  A.  (2d)  153,  as  follows: 

"*  ■»!•  *  the  constitution  of  municipal  courts 
from  every  viewpoint,  except  only  that  of  the  bare 
question  whether  they  shall  exist  at  all  or  not  in 
given  localities,  is  a  state,  rather  than  a  immiclpal 
affair," 

and,  therefore.  Section  20  of  Article  XX  of  the  Constitution,  and 
not  Section  5  of  the  Charter,  must  prevail,  and  you  should  assxuae 
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your  office  as  Judge  of  the  Municipal  Court  on  the  first  Monday  after 
the  1st  day  of  January,  1942.  You  ajre  advised  accordingly. 

As  to  the  matter  when  your  position  as  Assemblyman  from 
the  25th  District  will  expire,  I  have  refrained  from  expressing  any 
opinion,  as  it  is  one  within  the  jtirisdiction  of  the  Attorney  Gen- 
eral* 

Respectfully  submitted. 


To  I  CITY  ATTORNEY 

Honorable  Melvln  I.  C renin 

Copies  tot 

Honorable  J.  E.  White 
Attorney  General  Warren 
Controller 


#1 


Earl  Warron 
Attorney  General 


STATE  OP  CALIFORNIA 
Legal  Department 


San  Pranolsco,  December  9,  1941 


Honorable  Melvln  I.  Cronln, 
Aasemblyman,  25th  District, 
68  Post  Street 
San  Francisco,  California. 


Dear  Sir: 


In  your  recent  message  to  me,  you  have  stated  that 
at  the  last  election  you  were  eleoted  to  the  office  of  Judge 
of  the  Municipal  Court  of  the  City  and  County  of  San  Francisco 
and  were  officially  notified  of  that  fact  on  November  26,  1941, 
and  thereafter  (|ialified  for  that  office.  You  ask  that  I  ad- 
vise you  at  what  time  yoiir  teim  of  office  as  Judge  commenced 
and  at  what  time  it  will  be  necessary  for  you  to  resign  from 
the  office  of  Assemblyman* 

In  connection  with  your  first  question,  I  understand 
that  some  doubt  has  arisen  whether  the  term  of  office  ecamnenoea 
on  January  8,  as  provided  in  section  5  of  the  Charter  of  the 
City  and  County  of  San  Francisco,  or  upon  the  first  Monday 
after  the  first  day  of  Janu&rj   next  following  the  election  as 
specified  by  Article  XX,  section  20,  of  the  Constitution  of  this 
State.  Since  provision  Is  nade  in  Article  VI,  section  11,  of 
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the  Constitution  for  judges  of  the  M\inicipal  Court,  section  20 

of  Article  XX  is  applicable,  if  the  charter  provisions  do  not 

prevail.  It  may  be  said  generally  that  the  municipal  courts 

provided  by  section  11  of  Article  VI  of  the  Constitution  are 

State  coTUPts  rather  than  city  courts,  and  their  government  is 

not  a  municipal  affair.  Vfliile  some  doubt  may  have  existed 

upon  this  point  in  the  past,  that  doubt  was  resolved  in  the 

case  of  Chambers  v,  Terry,  40  C.  A.  (2)  153,  wherein  it  is 

said  at  page  158: 

"It  l3  still  our  view  tliat  the  constitution 
of  municipal  courts  from  every  viewpoint,  except 
only  that  of  the  bare  question  whether  they  shall 
exist  at  all  or  not  in  given  localities,  is  a 
state,  rather  than  a  municipal  affair." 

See 

People  V.  Barnhart,  37  C.  A.  (2)  (Supp.) 
74S;  2l  Cal.  L.  R.  120;  6  Cal.  JXir.  10 
Yr,  Supp,  pg.  732,  744,  749). 

It  is  a  necessary  conclusion  that  section  5  of  the  Charter  of 

the  City  and  County  of  San  Francisco  has  no  application  and 

the  term  of  office  commences  upon  the  first  Monday  after  the 

first  day  of  January  next  following  the  election,  1,  e,, 

January  5,  1941* 

You  have  directed  my  attention  to  section  16  of 

the  Municipal  Court  Act  (Stats*  1925,  p.  648,  as  amended; 

Deerlng»s  General.  Laws,  Act  5238)  which  provides  in  part: 

"The  laws  respecting  the  nomination  and 
election  of  municipal  officers  of  the  city  for 
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whleh  any  mTinicipal  court  has  been  established 
shall  be  applicable  to  the  judges  of  such  court; 

f 

Ttatit  section  is  by  its  own  terms  applicable  only  to  those 
laws  respecting  the  "nomination  and  election"  of  nmnlclpal 
officers  and  does  not  purport  to  make  applicable  to  muni- 
cipal j\xdges  the  lav/s  relating  to  the  terms  of  office  of 
municipal  officers*  It  was,  moreover,  adopted  to  conform 
to  that  portion  of  section  11  of  Article  VI  which  provides 
that  judges  of  the  municipal  courts  "shall  be  elected  -»*■»• 
at  the  general  municipal  election"  and  is  authorized  by  that 
portion  of  section  11  of  Article  VI  which  provides: 

"The  manner  in  which,  the  time  at  which, 
the  term  for  which  the  Judges  *  *  ■«•  shall  be 
elected  *  ■st  ■«•  shall  be  prescribed  by  the  legis- 
lature . " 

It  is  my  opinion  therefore  that  this  pifovision  of  the  Mxml- 

cipal  Cou3rt  act  has  no  application  to  fixing  the  commencement 

of  the  term  of  office. 

In  response  to  yovir  second  question,  it  is  my  opinion 

that  you  may  resign  your  office  as  Assemblyman  at  any  time 

prior  to  the  commencement  of  your  term  of  office  ae  jxidge  of 

the  Municipal  Court,  but  need  not  resign  xmtil  that  time* 

This  problem  necessarily  involves  the  question  whether  yovir 

qualification  for  the  office  of  judge  of  the  municipal  court 
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haa  ope3?ated  as  a  resignation  from  the  office  of  AssemblTman. 
It  is  my  opinion  that,  although  the  offices  are  clearly  In- 
compatlhle,  the  mere  q-uallfioation  for  the  office  of  judge 
does  not  so  operate.  However,  that  you  may  be  fully  informed, 
I  desire  to  direct  your  attention  to  the  oases  of  People  ex 
rel  Bagshaw  v.  Thompson,  #14115  and  People  ex  rel  Bagahaw  v. 
Bagshaw,  #14114,  Superior  Court  of  Marin  County,  In  those 
cases,  it  was  held  by  the  court  that  one  who  qualifies  for  an 
office  holds  that  office,  and,  by  the  acceptance  of  an  in- 
compatible office  prior  to  the  coamnencement  of  his  term, 
forfeits  the  former  office.  However,  this  office  is  not  In 
accord  with  the  views  therein  expressed  and  adheres  to  that 
view  that  no  incompatibility  arises  until  the  person  exercises 
the  authority  of  incompatible  offices.  I  enclose  a  memorandum 
in  which  the  authorities  are  discussed. 

I  trust  that  this  information  will  be  of  assistance 
to  you. 

Very  tiruly  yotirs, 

EARL  WARREN,  Attorney  General 

By  GHAS.  W,  JOHNSON, 

Deputy 
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Deoomber  29,  1941* 

SUBJECT  J  Franchise  Rights  of  Pacific  Gas  and 
Electric  Gompany  with  regard  to 
Military  Reservations • 

Dear  Sir: 

This  office  Is  in  receipt  of  joxxr   request  for  an  opinion, 
as  follows: 

REQUEST 

"Reference  is  made  to  yotir  opinion  under  date 
of  Septanber  2,  1941,  in  answer  to  our  request  of  June 
3,  1941  relative  to  the  elimination  of  revenues  derived 
from  the  United  States  Mlltary  Reservations  and  the 
deduction  for  Uncollectible  Accounts* 

"Said  opinion  is  thankfully  received  and  we 
will  be  guided  thereby* 

"However,  with  respect  to  your  conclusion  with 
respect  to  the  military  reservations,  a  further  question 
as  to  the  Intent  of  Section  2  of  each  of  the  Ordinances 
#413  and  #414  now  presents  Itself,  Said  section  reads 
in  part  as  follows: 

♦There  is  hereby  granted  to  Pacifio 
Gas  and  Electric  Company,  its  successors  and 
assigns,  a  franchise  to 

introduce  into,  transmit,  distribute  and  supply 

to 

The  pity  and  County  of  San  Francisco  and  Its 
ltihabltan't8""gas  (Qrdlnanoe  #415 j electricity 
(Ordinance  #414)  •  •  • 

and  to  that  end  to 

lay  and  use  (Ordinance  #413)  construct  and  use 
(Ordinance  #414)  in  the  streets  of  said  city  and 
county  all  pipes  and  appurtenances  (Ordinance  #413) 
poles,  wires,  condviits  and  appurtenances  (Ordinance 
#414) 

necessary  or  proper  therefor. 

and  likewise  to  use  all 

gas  pipes  and  appurtenances  (Ordinance  #413) 


#2 

electric  polos,  wires,  condtilta  and  appurtenaoioes 
(Ordinance  #414)  which  are  now  in  place  or  liereafter 
may  be  placed  in  said  streets  •  •  •  • * 

"The  landers coidng  above  indicates  oiir  understanding 
of  the  provisions  of  Section  2  of  each  of  the  ordinances. 
We  do  not  find  a  provision  whereby  the  Pacific  Gas  and  Elec- 
tric has  been  grajited  the  right  to  serve  territo3?y  and  the 
inhabitants  thereof  not  embraced  within  the  corporate  limits 
of  the  City  and  Cotinty  of  San  Francisco  through  the  gas 
pipes  ajid  appurtenances  (Ordinance  #413)  or  electric  poles, 
wires,  conduits  and  appurtenances  (Ordinance  #414)  which 
are  now  in  place  or  hereafter  may  be  placed  in  the  streets 
of  the  City  and  County  of  San  Francisco*  Which  is  to  say, 
the  privilege  granted  covers  the  use  of  streets  for  local 
service  locally  used;  it  does  not  cover  the  use  of  streets 
for  through  service  for  use  outside  of  the  corporate  limits 
of  the  City  and  Cotmty  of  San  Francisco* 

"Your  opinion  and  advice  are  respectfully  re- 
quested as  to, 

_  1*    Whether  we  are  correct  or  incorrect  in  our  under- 

)        standing  of  the  provisions  of  Section  2  of  each  of  the  Frai- 
chise  Ordinances  No.  413,  Gas,  No.  414,  Eleotridtyo 

2.    If  our  Tonder standing  is  correct,  irhat   procedure 
should  be  followed  by  the  Controller  leading  toward  the 
rectification  of  the  improper  use  of  streets  for  through 
service  for  use  outside  of  the  corporate  limits  of  the 
City  and  County  of  San  Francisco?" 

OPINION 

In  accordance  with  the  foregoing  request,  I  have  made  a  further 
examination  of  Ordinances  Nos.  413  and  414  which  grant  franchises  for 
the  distribution  of  gas  and  electricity  to  consumers  within  the  City  and 
County  of  San  Francisco,  in  addition  to  the  rights  enjoyed  by  the  util- 
ity under  Section  19  of  Article  XI  of  the  Constitution  as  said  section 
existed  prior  to  its  amendment  on  October  10,  1911.  There  la  nothing 
in  these  ordinances  which  gives  the  right  to  the  Pacific  Gas  and 
Electric  Company  to  maintain  gas  pipes  and  appurtenances  and  electric 
wires  and  appurtenances  in  the  streets  of  San  Francisco  for  distri- 
bution of  gas  and  electricity  in  military  reservations* 


#i 


IXnder  the  olrcumatEuioes  I  am  of  the  opinion  that  Vh» 
Pacific  Gas  and  Electric  Company,  at  the  time  of  the  passage  of 
Ordinances  No  a,  413  and  414,  obtained  only  franchises  for  the  dis- 
tribution of  gas  and  electricity  to  the  people  of  San  Francisco 
independently  of  military  reservations. 

I  have  examined  the  charter  with  respect  to  the  duties 
of  the  Controller.  There  are  no  provisions  thereof  which  raalce  it 
mandatory  for  the  Controller  to  concern  himself  with  a  situation 
such  as  this.  The  matter  of  the  consideration  of  the  grant  or 
refusal  of  franchises  rests  with  tlie  Board  of  Supervisors. 

Respectfully  submitted. 


CITY  ATTORNEY 
To: 
Controller 


3346 


SUBJECT  t     Crooker  old  Pooplos*  Hoae  • 

Jurisdlctioai  of  Git?  aoA  Otnuxty 
of  -^an  VronoXBoot 

i>oav  tart 

xioooQtly  M199  SohMb  of  your  dopartiamit  requested  an  opinion 
tr<m  im  eoneenxing  the  Crocker  Old  pooplea*  Hoiae*    The  facta  aa 
atated  by  her  are  aa  foUovas 

The  Crocker  old  peoples*  Hcaaie  and  sliailar  inatitutiona  are 
lioenaed  by  the  atate  Departamit  of  Znatitutiona*     Thia  bona  waa 
alao  liettiaed  by  the  Departasent  of  Health  of  the  oity  and  County  of 
£>an  i^lnmcisco  in  1930  but  said  licenae  waa  navor  renewed  after  Ifaat 
date  beoauflo  of  the  3ack  of  fire  j3rot6otiou  in  the  building.     Hovever^ 
the  institution  continued  to  operate  vaadw  a  atate  lio«aiw«    Heeantly 
the  ^tate  i  ire  i^arshal  found  that  the  building  ocmatituted  a  fire 
hasard  but  the  state  Departaaent  of  Inatitutiona  agreed  to  continue 
their  licenae  if  the  institution  plaoed  their  non-as^bulatory  oaaea 
in  a  new  fireproof  building. 

'nie    hoDM^  haa  now  r.i3xaitted  the  plans  for  thia  new  building 
to  your  departaaent  for  inspeotion  and  you  raise  the  (fueaticai  aa  to 
whether  you  aliould  aaataae  reaponaibility  and  naaa  up(m  theae  plana 
or  not*     It  is  \x»deratood  that  tt:Mae  plana  will  Yvblv^  to  be  paaiMd 
upcaa  by  the  Central  iomlt  BurHsau  of  the  City  end  County* 

It  is  alao  wy  ixoderstandlng  that  the  ^roak^r  Old  Peoples' 
H<»Be  is  a  .rat^iirate  home  where  gueata  pay  for  the  prl'vllege  of  residing 
and  it  dees  not  obtain  ony  assiatanoe  fron  the   :  tate* 

opugqi 

Section  6  of  Article  XI  of  the  Conatitution  of  the  state 
of  California  providea  in  brief  that  in  reapect  to  ''muni  oi  pal  affbira" 
a  chartered  city  is  autonoraoua  and  waj  cmly  bo  oontrolled  in  tiaeae 
sMittexv  by  ita  charter  and  the  ^Btate  Constitution*  It  ia  not  subjeet 
to  general  lava  aa  to  macti  affaire* 

Seetion  61  of  the  charter  of  the  City  and  Gounty  providea 
for  the  creation^  powera  and  duties  of  the  Popartoent  of  public  Health* 
Seetion  04  of  tbo   Jharter  of  the  Jity  and  County  nrovides  in  part  aa 
follows t 

"^t?be  board  of  auperviaora  ahall  regulate ^  by 
o3?dinanee,  the  iss\xance  and  revocation  of  lioanaea  and 
pexsnits  for  tibe  use  of ,  obstruction  of  or  <uicroaehBient 
on  public  at]peeta  and  plaeea^  exclusive  of  tlie  granting 
of  franehiaea  governed  by  other  provialons  of  this  ohartbr 


aad  Jtor  the  opevatlfm  of  imsixiessec  or  prlTllegsa  wliloh 
affeet  tho  bsaath,  flr«*prev«ntioii.  fim  flehtlng.  erixan, 
poUQlnQ.  vreXfiare  or  soning  conditions  of  oy  In  the  elty 
end  oouiiiy,  and  res'  sa6h  other  rnattem  as  the  boerd  of 
e^i£)ervl9ora  .rmy  deem  advisable* 

♦    ■»«■«    ^-    « 

":>aid  ovdinanoe  ehall  also  epeelfy  i^iioh  depart 
flMBt  0l>all  nake  the  n«eee3ax7  imrestigationa  and  In- 
i^eetione  and  ieeue  or  C^esy  azid  laay  revoke  the  pernite 
and  liMneee  thereT^*** 

Fureuimt  to  Seoticm  24,  oupray  the  rioard  of  ^^jqmTtLwom  of 
tlie  City  and  ^ount:^  ims  adopted  sootion  167  of  Chapt«P  V  (Health 
Cede)  of  the  ^^an  vranolaoo  Lntt^<^ ual  Jode  providing  Tor  the  lioene* 
ing  of  «ue&  institutione  a«  the  arooloir  old  Peoples*  IKsae*    "i^hie 
section  providee  Sof  inspeetioa  of  such  institutiims  by  the  Bttreau 
of  Building  mspeetioa.  lDepart»snt  of  PubUo  v/orks,  Bureea  of  Fire 
Prev«Btie&  and  Ptihlio  Safety  axid  the  Departneat  of  Publie  Health 
of  the  City  end  Comity* 

ainoe  tl:«  aro<^ceiP  Old  Peoples*  Bcee  is  an  institution 
i^re  old  iiQO'jlQ  live  «nd  are  easred  f(»p  porsufint  to  a  ee»3traot  be« 
teeen  theeiselves  and  the  home  sasd  for  vrliioh  serviee  they  £Ay  en 
agr^Md  eiaount}  and  sinee  the  h/asam  is  in  no  my  ma^gaeed  in  the 
relief  or  dupport  of  indigent  agedi  and  since  it  reoelvee  no  a»8iet« 
anee  fron  any  state  agKiey,  the  supervision  and  lioensing  of  said 
hose  is  not  a  state  affair  but  one  of  pitrely  nnmlcipal  ooneexn* 

'Iheroforef  you  are  advised  that  neitaamp  the  state  Fire 
KaralMl  nor  any  other  state  depairtEosKit  has  any  jiirisdiction  over 
it  azkd  the  duty  reete  «i1^  your  de^partsitttt  to  oc»xtinue  to  inspee* 
the  ho83se  and  to  pass  upon  the  plane  sijAMitted  to  you* 

Rei^peetfully  subtaitted^ 


Pr*  j«  0.  oeigKr  oisY  ASTOfoaar 

Bireetor  of  Pulilie  Health 
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